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and Goods, and how acquired ; An- , 


-  Ceſtors, Heirs, Executors and Ad- treaſon, 
miniſtrators. Moerder, Felony, Burglary, Robbery, 
IV. Of the Laws relating to Marri | Rape, Sodomy, For 8 


Baſtady, Infants, Ideots, Lunat &c, And their 


| 


All of them ſo plainly treated of that all Manner 0 


of Perſons may be particularly acquainted with our 
Laws and STATU T Es, concerning Civil and Cris » 
minal Afﬀairs, and know how to deſend Themſelves and 
their Tons and Fortunes; 
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Right Honourable | 


＋ H O M A OY 
Lord Viſcount GAGE. 


My FN 


T may at firſt view Mn a fide 
preſuming in me, to dedicate a a 
plain law-treatiſe to a polite 
nobleman, ſuch as your lordſhip; 
but this will be cally reconciled, 
when tis conſidered, 5 ſubject of 
our law, cannot 155 made too fſa- 

miliar to the eſt perſonages, as 
they live nee dex rated en, ang "vp 
are by it defended in their „ 
and properties. 5 

In this addreſs to your lordſhip, 
where virtues are ſo very conſpicu- 
ous, extraordinary encomiums may 
be well expected; and 1 fear I ſhall 
require your lordſhip's pardon for 
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ir The D EDICATION. 
my defects; I ſhall however pre- 
ſume to obſerve to you, if genero- 
1 greatneſs of mind, ſuperior 
| and judgment, the 
nobleſt economy, and fineſt beha- 
viour, with the moſt extenſive pub- 
deſervedly raiſe a perſon to titles 
and honours, they ever belong to 
your lordſhip as their poſſeſſor. 
I Theſe great qualities and accom- 
pliſhments, my lord, ſhine forth I 
you, who are univerſally known and 
. admired; and that you may live 
long an ornament to your country, 
attended with proſperity and every 
ſatisfaction, is the real with of, 
My Lord, 
Your Lordſbip's "004 
Moſt Obedient, and _ 
Mot devoted 
Humble Servant, | 
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ſpirit, are excellencies which 
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N an age e io ting, it, 
L | Fu not to be admired ' 
lators fhould make * oy -laws 
A well intended for redreſſing publick evil, 
J however ſhort they may fall of it. n che 
eneral execution of them: for there is 
ardly atiy fence ſo ſtrong, but the fertile 
genius of the preſent times, by its inven- 
tions and frratageins, '' will __ e 
through it. 
But 1 do not here revind to be a parti- 
cular advocate, either for or againſt the al- 
teration of our laws, any further than as,it 
makes new books n hat 1 ſhall 
now attempt, is to introduce an inſtructive 
treatiſe, writ in the eaſieſt method, and 
| "ſk to every capacity, whereby the 
 unſkilful, and thoſe who are ignorant in 
raQtice of the law, may in ſome meaſure 
their own adviſers, and readily avoid 
the common errors too often happening in 
the proſecution of ſuits. 
And in this treatiſe is contained the moſt 
"H _ uſeful and requiſite learning in the law, for 
1 all degrees of perſons to acquire and under- 
ſtand, there being likewiſe many curious 


N J 5 things 
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vi PREFACE. 
things therein not to be found in any other 
one law book; ſo that I may venture to 
fay, the publick will here reap benefit and 
+ ſecurity to themſelves, at the ſame time at- 
tornies and ſolicitors confeſs it affords a 
Very juſt inſtruction. Mu BP , 
Nor will theſe gentlemen, I hope, make 
any objection to the popularity of my title, 
Ace this work is not deſigned to defame 
cor abate the profeſſion of the law, tho? 
it gives ſome light into it to the ordinary 
This edition has been reviſed and cor- 
"refed, and many valuable additions in- 
ſerted from the reports of the late lord 
chief baron Comyn; lord chief juſtice Ray- 
mond; Strange maſter of the rolls; M. 
- Juſtice Foſter, &c. &c, And alſo from the 
- ſtatute law to the fourth year of the reign 
of his preſent Majeſty incluſive. : 
© "Mich. Vac. 1764. 4 
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Writs, Pꝛotels, ene, 
and Batl. LI 
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and proſecuted in our courts for re- 
.covery of rights and damages for in- 
juries ſuſtained, and for the doin 
of Juſtice between, one ſubje& and another, ſo 
that all, perſons who u may be relieved, 


according to the nature and merits Io uy 
are the N LN 
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Ot adtons and Remedies. 


1. Of Debt. 1 7. Of Slander. 

2. On the Caſe | .-| 8. Of Aſſault and 

3. Of Account. S] 9. Of Treſpaſs. 

4. Of Covenant. ] 10. Of Fietwent. 3 
5. Of Detinue. 11. Of Aſſiſe. 

7 Of Trover. ) 12. Of Waſte, Sc. 


Action of Deb is a ſuit given by law where a 
man oweth another a certain ſum of money, by 
; obligation, or bargain for a thing ſold; or by 
contract, Sc. and the debtor will not pay the 
debt at the day agreed; then the creditor ſhall 
have this action againſt him for the ſame. 
1 bop If money be due upon any ſpecialty, action 
| of debt only lieth; for no other action may be 
' = | brought for it : and where a man contracts to 
v1 pay money for things which he hath bought, and 
| the ſeller takes bond for the money, the contract 
is diſcharged; ſo that he ſhall not have action 
n the contract, but on che bond 
© Nat. Br. 268. 
The uſual action of debt, which conſiſts of 
divers particular ane, les i in all theſe caſes: 


— 


1. For money que on bond, or bill 
| <q For rent due from tenants. ,' 


| For goods or money delivered. ei 

We: | 4 For an attorney's expences. © ar 

1 5. For permitting a priſoner to 1 tic 
0 6. Upon a judgment, or IT th 


9 On an act of parliament 


I. In a bond where ſeveral are . 
ly, the obligee may have action of debt againſt 
all the obligors together, or all of them apart, 
and have ſeveral 3 and executions; 


though 


4% 
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Of Actions and Remedies, 
though he ſhall have ſatisfaction but once: but 
when the bond is joint, and not ſeveral, all the 
obligors muſt be ſued that are bound ; and one 
is not obliged to anſwer without the reſt, Alſo 
if a bond is made to three to pay money to one 
of them, they muſt all join in the action, far 
they are but as one obligee. Dy. 19, 310. 
Zelv. 177. | 


lf there be ſeveral days mentioned for payment 
of money on a bond, the obligation is not for- 
) RE feited, nor can be ſued, until all the days are paſt: 
e yet in ſome caſes, the obligee may bring action 
l of debt for the money due by the bond preſently, 

| though it be not forfeited z/and by ſpecial word- + 
on ing the condition, an obligee may be able to 
be ſue the penalty on the firſt default. A man is 
to bound to pay 20 J. in manner following, that 
nd is to ſay, 10 l. at one day, and 10 l. at another 
act debt will not lie till after the laſt day, becauſe it 
ion is an intire duty: but if one binds himſelf wo pay 
nd, 104, on one day, and 10 J. on another, after the 

firſt day action of debt lies for 107. it being a 

of ſeveral duty. Co. Lit. 292. 2 Danv. Ar. go1. 
es: In action of debt brought upon a bond againſt 


an heir for the debt of his anceſtor, it is not 
good for the heir to ſay, that the execuors have 
ets in their hands; for the obligee may ſue 
either heir or executor: if an heir hath aſſets, 
and the executor alſo, it is at the obligee's elec- 
e. tion to have action of debt againſt the one or 
'F the other; but he ſhall not charge them doubly. 
| Debt lies againſt the heir of an obligor, who has 

| lands by deſcent, if the executors have not ſuffi- 
veral- Wi cient: and if an heir has made over lands fallen 
gainſt Wi to bim by deſcent, execution ſhall be had againſt 
apart, Wi him to the value of the land, Sc. if it be pot 
tions; fold bona fide before the action brought. Dy. 


4 Pk Actions and Remedies, | | 
204. Plowd. 433. Ander. 7. Stat. 3 G 4 W. 
M. c. 14. perpetuated by 6 & 7 V. 3. c. 14. 
Action of debt lieth on a recognizance; ſo 
upon a ſtatute merchant, being in the nature of Wi 
a bond or obligation: but it is otherwiſe in caſe 
of a ſtatute ſtaple. A man owes another a ſum 
of money, and hath his note under hand; with. 
out ſeal, an action of debt on a mutuatus lies; Wl 
but the defendant may wage his law : in action 
of the caſe brought upon promiſe of payment 
the defendant cannot wage law. 4 Rep. 93. 
2 Danv. Abr. 497. n 
- Tf debt is brought on a ſingle bill, the defen- 
| dant may plead payment, before the action 
x brought, in bar: and pending an action on bond, i 
| Sc. the defendaht may bring in principal, in- 
tereſt and coſts; and the court ſhall give judg- 
ment to diſcharge the defendant, by ſtar. 4 Ann. 
c. 16. /. 13. „ e i | 
© Upon application to ſtay an action of debt 
upon bond, upon payment of principal, inte- 
reſt and coſts: cauſe ſne wn and oppoſed, unleſs 
coſts of a ſuit in the Exchequer relating to the 
ſame matter be paid. Lord Ch. Juſt, Hardwick: 
ſaid, he believed it had been ruled upon the a- 
'bove clauſe that it ſhould be done; and that 
coſts in equity relating to ſuits on bonds have 
been referred to, and taxed by the maſter. Rule 
| abſolute to ſtay the proceedings on payment of 
KS principal, intereſt and coſts, and of the coſts in 
| the Exchequer. M.S.S, Caf. Eaſt. 8 Geo. 2. 
Lock and Shermer. See Gilb, Caſ. 291. 
- An executor brought error on a judgment a- 
gainſt the teſtator upon bond: and after affirm- 
ance moved on ſtat, 4 Ann. c. 16. ſect. 13. to pay 
principal, intereſt and coſts, it was inſiſted, that 
as he came for a favour to ſave the penalty, it wal 
& but 
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Of Affons and Remedſes. 


but equitable be ſhould pay the coſts in error 


which he had put the plaintiff to; for if plain- 
tiff had taken execution, equity would never 
puniſh him for taking thoſe expences out of the 
ane | | 
3 On ihe other ſide were cited Baynbam v. Mat- 
thews, 2 Str. 871. where an executor diſconti- 
nued without coſts: 2: Kel. 70. pl. 28. S. P. 
2 Barnard. K. B. 154. S. C. S. P. and Sidney v. 
Newinſon. Upon the authority of which caſe, 
the court determined, that as by law the execu- 
tor was not to pay coſts upon a writ of error, a 


W court of law could not direct them to be taxed, 


though there was a penalty. 2 Str. 1072. 
The caſe of Sidney v. Newinſon was, That 
plaintiff had brought an action of debt upon 
bond againſt 'defendant as adminiſtrator, and fi- 
led a bill in equity to diſcover aſſets; and had 
inſtituted a ſuit in the ſpiritual court, to oblige 
her to give in an inventory. After judgment 
for the plaintiff in the action, a writ of error 
was brought in X. B. and the judgment rever- 
ſed. Then plaintiff brought a new action in 


K. B. and defendant moved to ſtay proceedings 


upon ſtat, 4 Ann. c. 16. ſe. 13. on paying 
principal, intereſt, and coſts ; and now upon 
motion for the court's direction to the maſter 
in taxing: the coſts, it was inſiſted for plaintiff, 
that defendant ought to pay the whole coſts of 
the firſt ſuit, proceedings in Chancery, and ſpi- 
ritual cdõurt. 3 Wo. 
The court faid, that they had nothing to do 
to order coſts for proceedings in another court, 
which has power to award coſts, if the party is 
intitled to them; and as to the judgment, that 
is reverſed, there is no reaſon for defendant to 


pay for plaintiff*s error and miſtake, The court 


B 3 was 
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Of Actions and Memevies. 
was of opinion, the proceedings -in this court 
muſt be ſtayed on payment of the coſts of this 
ſuit. Str. 699. 

2. An action of debt lies for rent in arrear, 
upon a leaſe for life or years; at common law 
it lay not on leaſes for life, but now by ſtatute 

: L ay ber kad 8 Ann. c. 14. If tenant in fee- 
ſimple, or fee-tail die, his executor may have 
action of debt by the ſtat. 32 H. 8. c. 37. for 
arrears of rent incurred in the-life-time of ſuch 
tenants, or he may diftrain for the ſame ; but 
before this act the executor had no remedy, 
_ Cro. Car. 471. 

The remedy by the common law for rent 
on a leaſe for life was aſſiſe, if the plaintiff had 
ſeiſin, or by diſtreſs; and if tenant for life died, 
his executors might bring action of debt for 
the rent in arrear: but a new remedy is given 

by the above ſtatute, and that is to diſtrain. 


3 Rep. 65. 3 Sak. 

175 rent or leaſe * years of land is reſerved 
and made payable at four quarter-days, the leſſor 
may have action of debt after the firſt: day of 
failure ; for every quarter's rent is a ſeveral debt, 
and diſtin actions may be- brought for- each 
quarter. 5 Rep. 81. 2 Vent. 129. An aſſignee 
of rent upon a leaſe for years, ſhall have 
debt for it: and action of Jebt will. lie againſt 
a leſſee, for rent due after the aſſignment of the 
leaſe ; for the perſonal privity of contract con- 
tinues, though the privity of eſtate is gone: 
but it is otherwiſe, if a landlord once accepts 
the rent of the aſſignee, knowing of the aſſign- 
ment, Lev. 22, 3 Rep. 22, 23, 

When the leaſe is ended, the duty in reſpect 
of the rent remains, and debt lieth by reaſon of 


privity 


1 
2. 
F 
- 


* 
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Ok Ackians and Remedies. 
privity of contract between leſſor and leſſee. 
Cro, Fee. 227. UND 08 e ae 
3. Action of debt lieth upon a parol contract 
by word only, and ſo doth action on the caſe-; 
and in ſome caſes, debt will lie, although there 
be no contract betwixt the party that brings the 
action, and him againſt whom brought; for 
there may be a duty created by law. But action 
of debt lieth not againſt execucors, upon a ſim- 
contract made by the teſtator: though it 
ies for the arrearages of an account againſt exe- 
ecutors, of receipts by the teſtator. 2 Saund. 
343. 9 Rep. 87. Lil. Ar. 403. 2 Danv. 
Abr. 497. — t * "ho 
If goods or money are delivered to a third 
perſon for my uſe, I may have action of debt, 


or account for them. And where money is de- 


livered to a perſon, to be re-delivered again, 
the property is akered, and debt lies: but where 
a horſe, or any. goods are thus delivered, there 
action of detinue lieth. Action of debt lies 
againſt the huſband, for goods which were de- 
livered or ſold to the wife, if they come to the 
huſban@'s uſe: and if one delivers meat, drink 
or clothes to an infant, and he promiſes to pay 
for them, action of debt or on the caſe will lie 
againſt the infant; but what is delivered, muſt 
be averred to be for the 7 1 uſe of the in · 


fant, 2 Danv. Abr. 404. Nelſ. Abr. Gog. 1 Lil. 


Abr. 400, 401. 25 
A man agrees with a tailor to make him a 
ſuit of clothes, for a certain price; the taylor 


may bring a general action of debt againſt him 


for the money z but if the price is not agreed 
on, action of the caſe only lies, or ſpecial ac- 
tion of debt on the ſpecial contract. Woed's Inſt. 


B 4 4. An 


him that retained him in his cauſe : but attor- 
nies are not to demand more than their juſt fees; 


fees; the court on motion will grant an attach- 


treble value: and an action may be brought 
againſt attornies for extortion, and the party 


3 Ed+ c. a6, 27, 300. 
8. Action of debt lies againſt a gaoler per- 


eſcape, for thereupon the law makes the gaoler 
- Cebtfor; and where the party is not in execu- 
tion, there action on the caſe lieth for damages 
«ſuffered by the eſcape. Saund. 218. | 


«creditor may retake him by capias ad ſatisfaci- 
endum; or bring action of debt on the judgment, 
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4. An attorney ſhall have action of debt 
againſt his client, for money which he has paid 
to any perſon for ſuch client, for coſts of ſuit, 
or to his counſel, c. And an action of debt, 
or caſe, lies for an attorney for his fees againſt 


nor to be allowed any extraordinary fees to coun- 
ſel, without tickets ſigned by them, c. And 
it is ſaid to be a good plea to an action brought 
by an attorney for his fees, that the plaintiff did 
not give the defendant any bill of charges, ac- 
cording to the ſtatute. - Lil. Ar. 142. Stat. 
3 Jac. c. 7. T. Raym. 245. 2 Geo. 2. c. 23. 
perpetuated by 30 Geo. 2. c. 19. / 75. See 
Moſeley's Rep. 68. Str. 633. Prat. Reg. C. P. 
36. Rep. & Caſ. Pratt. C. P. 27. Bac. Abr. 
130. | . „ | 
If a client, when his buſineſs in court is diſ- 
patched, refuſeth to pay the officer his court 


ment againſt him, on which he ſhall be com- 


mitted until the fees are paid. Lil. Abr. 598. 
But officers guilty of extortion ſhall render 


grieved ſhall have treble damages and colts, 


mitting a priſoner committed in execution to 


If a priſoner eſcapes who was in execution, his 


or 
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or a ſcire facias againſt him, c. for he hath till 
an intereſt-in the body, as a pledge for the debt. 
If the priſoner makes a tortious eſcape, the per- 
ſon at whoſe ſuit he was, taken in execution, may 
have an alias cap. to take him again; or ation 
of the caſe againſt the ſheriff: but if the ſheriff 
oluntarily permit the eſcape, debt may be 
brought. againſt the ſheriff. Ventr. 269. Lil. 
r. 536. 3 Salt. 166. a 

Debt lieth againſt a ſheriff, for money levied 


“GGG 


— 
7 


reſcued, the ſheriff is liable for the whole debr, 
and is to have his remedy againſt the reſcuer. 
= Dy. 241. ; „ | 
6. A perſon may have action of debt upon an 

arbitrament; but not for debt referred to arbi- 
tration, which muſt be action on the caſe: and 
debt will lie for breach of a by-law, or for 
amercement in a court-leet, &c. Action of debt 
ſhall be brought for money adjudged to be paid 
by arbitrators, declaring on the award; and alſo 
upon the bond for not performing it. New Nat. 
Br. 267. Brownl. 55, Lil. Ar. 400. 

Debt lies for money recovered upon a judg- 
ment, &c. And if a man recovers debt or da- 
mages in London, on action brought there by the 
cuſtom of the city, which lies not at common 


> 1 A. 


I Ya 


BASTA THAT 


ment, action of debt lies upon this judgment in 


Ar. 499. In actions of debt on bonds, a rule 
may be made to ſtay proceedings on payment of 
ges principal, intereſt and coſts; but not in actions 
| of debt upon judgments; yet the defendant 
his may plead a tender and uncore priſt. 6 Mod. 60. 
ai- 7. Action of debt is ſometimes grounded on 
nt, an act of parliament; as for a parſon againſt, a 
or | pariſhioner 


4 


Jr 


in execution: and if a defendant in execution is 


law ; when it is become a debt by the judg- 


the courts at Weſtminſter. Nat. Br. 268. 2 Danv. 
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pariſhioner for not ſetting out tithes, wherein 


the plaintiff ſhall recover the treble value by the 
. ſtatute 2 Ed. 6. c. 13. 


Againſt a hundred for a 
robbery committed on the highway in the day- 
time of any day, except ſunday, when the hun- 


red ſhall anſwer it, if the robbers are not taken 


in 40 days, &c. 27 Elia. c. 13. See Com. Rep. 
345. Stra. 406. Againſt a man for arreſting, 
or cauſing one to be arreſted in another man's 


name, without his conſent, upon the ſtatute 
8 Eliz. c. 2. And if an “ attorney ſuffer ano- 
ther to follow any ſuit in his name, he ſhall for- 
feit T 20 l. and the party grieved ſhall have 
debt; by 3 Fac. c. 7. And ſo in many other 


caſes debt lieth. 


The manner of Proceeding in action. of 
Debt. 5550 


T* Proceedings upon actions of debt in 


order to trial in the courts at Weſtminſter, 
are, | 


1. By writs, proceſs, and arreſts. 
2. By bail and appearance. 
3. By declarations, pleadings, Sc. 


1. A writ is the king's precept, commanding 
ſomething to be done touching a ſuit or action. 
And of writs there are divers kinds, in many 


reſpects; ſome are real, concerning the poſſeſ- 


An men who gives another leave to practice in 


his name, is anſwerable for what he does in his name. 


1 666. 1 / «a by 

y ſtat. 2 Geo, 2. c. 23. /e8. 17. [perpetuated by 30 

Geo. 2. c. 19. ſe4, 75.] he ſhall forfeit 507. and be'inca- 

pable of acting. * | e 
ſion 
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touching the property, &c. Some are perſonal, 
relating to goods, chattels, and perſonal inju- 


the thing and damages. 2 Inf. 39. 
The writs in civil actions are either original, 


dant to appear, and judicial writs iſſue out of 


the ſuit is begun, to carry on the cauſe : the o-. 
riginals bear teſte in the name of the king; but 
judicial writs bear date in the name of the chief 
juſtice; and a writ without a tefte is not good, 
for the time may be material when it was taken 
out; and if it be out of the common-law courts, 
it muſt bear date ſome day in term (not being 
ſunday) but in chancery writs may be iſſued in 
the vacation as well as term-time, as that court 
is always open: alſo there are to be fifteen days 
between the teſte and return of writs, where the 
ſuit is by original; but by ſtature, delays in ac- 
tions. by reaſon of fifteen days between the teſte 
and return in perſonal. actions and ejecttnents 
are remedied. F. N. B. 51, 147. 2 Inſt. 40. 
13 Car. 2. c. 2. 17 6 | 

An original writ defective in form, is abate- 
able; but it is allowed to be good by pleadings, 
Ec. and though an original may not be amend- 
ed, yet a new writ may be taken out, where ic 
1s not amendable: writs judicial, if erronebus, 
may be amended; and writs may be renewed 


every term, until a defendant is arreſted; but 


not after four terms in B. R. when a new writ 
muſt be iſſued, and the plaintiſf may not re- 


new the old one, And all writs are to be re- 


turned and filed in due time, in the court where 
| returnable ; 


fion of lands, called writs of entry, or of right 
ries ; and ſome are mixed, for the recovery of 
or judicial; original writs are iſſued out of the 


court of chancery, for the ſummoning a defen- 
the court where the original is returned, after 


21 
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returnable; for the filing them is the warranty 

for the proceeding. 2 Lil. Ar. 716, 717. 
I be king's writs cannot be denied to the ſub- 
ject; and after the action is fixed on, for a 
wrong done, or a right detained, as in debt, on 
the caſe, c. ſuch a writ miſt 65 taken out as 
is ſuitable to the action, being grounded upon 
it: and if in the writ ſeveral perſons are inclu- 
_ ded, (for four defendants may be put in one writ) 
there muſt be ſeveral warrants from the ſheriff 
to execute the ſame. Wood's Inſt. 58 1. 
Attachment lies againſt ſheriffs, c. for not 
executing writs; or for doing it oppreſſively by 
force, or not doing it effectually, through any 
corrupt practice. The ſheriff's bailiffs cannot 
execute a writ directed to the ſheriff, without 
his warrant: and ſheriffs are not to grant war- 
rants for arreſts, before the receipt of the writ; 
if they do, they ſhall forfeit 104. and damages 
43 Eljz. c. 6. 

No high ſheriff, under- ſneriff, their deputies 
or agents, ſhall make out any warrant before 
they have in their cuſtody the writs upon which 
ſuch warrants ought to iſſue," on forfeiture o 
10 J. Stat. 6 Geo. c. 21. f. 53. 

Every warrant to be made out upon any 
writ of K. B. C. P. or Exchequer, before judg- 
ment, to arreſt any perſon, ſhall have the ſame 
day and year ſet down thereon as ſhall be ſet 
"down on the writ itſelf, under forfeiture of 100. 
to be paid by the perſon who ſhall fill up or de- 

liver out ſuch warrant. ' Id. .. 34. See Stat. 9 


M. 3. c. 15. how penalties to be recovered and 
divided. 


Every warrant upon proceſs for arreſting ſhall, 
before execution, be ſubſcribed or endorſed with 
the name of the attorney, clerk in court, or ſo- 
licitor, 


F 
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licitor, by whom ſuch proceſs ſhall be ſued forth; 
and where ſuch attorney ſhall not be the perſon 
immediately employed, then alſo with the name 
of the attorney ſo immediately employed. Stat. 
2 Geo. 2. c. 23. .. 22. perpetuated by 30 Geo. 2. 
. LEN es 
Not ſubſcribing or indorſing the name of the 
attorney, Sc. on any warrant made upon any 
writ or proceſs, ſhall not vitiate the ſame, but 
ſuch writ, andall proceedings thereon, ſhall be va- 
lid and effectual, provided the writ whereon ſuch 
warrant be made out be regularly ſubſcribed or 
endorſed; and every ſheriff, or other officer, 
who ſhall make out any warrant upon any writ, 
Sc. and ſhall not ſubſcribe or indorſe the name 
of the attorney, Sc. who ſued out the ſame, 
ſhall forfeit 5 J. to be aſſeſſed by the court out 
of which ſuch wrir, &c. ſhall iſſue; one moiety 
to be paid to his majeſty, and the other moiety 
to the perfon grieved. Stat. 12 Geo. 2. c. 13. 

Je 4. See 2 Barnard. K. B. 198, 407. Ld. Raym. 
586. Sir W. Jones 346. pl. 5. Cro. Car. 372. 
pl. 6. "Hawk. Pl. C. chap. 31. ſeft. 37. p. 86. 
Str. 156, H. H. P. C. 457. Barnes's Notes 
C. P.'303. Prat. Reg. C. P. 441, 442. 2 
Barnes 3%. VN, 7 
If a bailiff be kept off from making an ar- 
reſt, he ſhall have an action of aſſault: and where 
any bailiff touches a man, which is an arreſt, 
and he makes his eſcape, it is a reſcous, and at- 
tachment may be had againſt him. If a bailiff 

lays hold of one by the hand, whom he had a 
warrant to arreſt, as he holds it out at the win- 
dow ; this is ſuch a taking of him, that the bai- 
liff may juſtify the breaking open the houſe 
to carry him away : but doors may not be broke 
open to make an arreſt in civil caſes, unleſs ic 


be 


. 
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be in purſuit of one arreſted. Ventr. 306. 
6 Rep. 91. Salk. 79. Fat. Cr. Law 319, 320. 
And arreſt in the night, as well as the day, 
is lawful. 9 Rep. 66. + Cre. Fac. 280. pl. 10. 
486. 3 Salk. 46. Fenk. Cent. 291. . 30. 
H. P. C. 45. 3 Co. 92. 3. Ow. 63. But no 
writ, proceſs, &c. (except in criminal caſes) 
ſhall be ſerved on a ſunday; on pain that the 
party ſerving them ſhall be liable to the ſuit of 
the party grieved, and anſwer damages as if the 
fame had been done without writ z and action 
of falſe impriſonment lies for arreſt on a ſunday, 
and the arreſt is void. Stat. 29 Car. 2. c. 7. 
12 Med. 348. T. Raym. 250, Vaiſ. Clerg. lau, 
chap. 34. P. 344, 343. Gibſ. Cod. tit. 10. p. 
238. 12 Mad. 607. 6 Mod. 96. Hawk, P. C. 
86. chap. 3 1. fe. 58. H. H. P. C. 457. note (H. 
Cro. Fac. 602. pl. 6. Salk. 78. pl. 1. 5 Mad. 
95. Barnes's Notes C. P. 228, Stat. 5 An. 
c. 9. f.3. 1 An. i. 2. c. 6. 2 Salk. 626. pl. 7. 
3 Salk. 149. pl. 1. 2 Ld. Raym. 1028, A per- 
ſon may be retaken on a ſunday, where arreſted 
the day before, or upon an eſcape warrant, 
when one goes at large out of the rules of 
the king's bench or fleet priſon, Sc. 6 Mad. 
231. 5 An. c. 9. Forieſc. Rep. 394- 
If where there are ſeveral perſons of the ſame 
name, a bailiff arreſts a wrong perſon, he is lia- 
ble to action of falſe impriſonment: and if he 
arreſts a man without warrant, though be after- 
wards receives one from the ſheriff; or if he ar- 
reſts one after the return of the writ be paſt; 
and where a bailiff demands more than his juſt 
fees when offered, and detains a perſon there- 
upon; or if a man be any ways unlawfully de- 
tained; in all theſe caſes it will be falſe impri- 

0 ſonment; 


ſonment; and large damages are recoverable in 
theſe actions. Dy. 244, Co. Lit. 124. Dalt. 


br p. 111. 2 85 ; 
No bailiff ſhall carry any perſon arreſted to a ; 
tavern, alehouſe, Ic. without his conſent, ſo 
WT as to charge him with any beer, ale, wine, Oc. "i 
Wbut what he ſhall freely call for; nor ſhall 
nim to priſon within 24 hours; nor demand any | 
ereater ſum than the law allows, for the arreſt 
cor waiting till bail is given, Fc. or receive a 
greater ſum for lodging or a day's diet than is 
allowed by juſtices of peace, &c. 32 Geo, 2. 
c. 28. "I | | £45 ES 

If a debt be under 101, on writs out of a ſu- 10 Mod. 24: 
perior court, or under 405. in an inferior court, | 
the defendant ſhall not be arreſted, but be per- 
ſonally ſerved with a copy of the proceſs, and 
not appearing at the return, the plaintiff may 
enter an appearance for him, and proceed, &c. 
No perſon ſhall be held to ſpecial bail on ſuch 
writs; and affidavit to be made of the cauſe of 
action, when it is 10 J. Cc. or upwards, and * 
the ſum indotſed on the writ, for which only +» 
bail ſhall be taken, where a man is arreſted. 4 


Sat. 12 Geo, c. 29, perpetuated by 21 Geo. a. 

c. 3. | IEA 2 
5 When the cauſe of action is under 10 J. in 
a any ſuperior court, or 405. in inferior, the pro- 
* ceſs ſhall be in Engliſb, and the defendant ſerved 
. with a copy of it, and alſo notice thereon to ap- 
wi pear at the return, c. And the fee for making 
V and ferving the copy of the proceſs and notice, 


ſhall be no more than 5 s. out of ſuperior courts, 
and 15. the inferior courts. . 5 Geo. 2. c. 27. 
perpetuated by 21 Geo. 2. c. 3. 
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A ay The e fort of bill of Middle i in K. B. 
Thi precept Middleſex.” x HE, ſherif is commanded to tak 


peer rp a hn A. B. iF be is io be found in bis 
four fixpentiy . 0 that: be /a fely keep. him, ſo that be 
ſtampt piece Haye hrs body Pefore,zour: ſovereign lord the king 
of parchment, % "Weſtminſter, n tueſday next after ibe 
morrom f A Souls (or other day . of return 
70 auſwer ta C. D. in a plea of treſpaſs. And that 
:be then hae there abi 's. Brecepv.. T2 
. hy 8 85 | We x: 8 8 2 55 95 * Bil. js 94 
mn che ation ne es Bail, chem: this Flu 
is added: And ot to a bill of the ſaid C. againſt 
the ſaid A. for twenty pounds of debt, according 
o the. cuſtom of . of. the ſaid lord the king, 
before" the king himſelf to be exhibited 3 ans. that 
he have here this precpi. 
Bail by plaintiff's, affidavit for 20 c. 
PPE $ name WOO 1 
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8 The form of a Iatitat in K. B. 
This writ IE. RGE the third, by the . 
muſt be on a king f Great Britain, France and Ireland, 


four > defender "of the faith, &c, To the ſheriff of Nor- 
parchment. folk, greeting. Whereas we lately commanded our 
ſheriff of Middleſex, that be ſhould take C. D. and 

E. F. if they ſhould be found in his bailiwick, and 

keep them ſafely, ſo that be might have their bodia 

before us at Weſtminſter, at à certain day nw 

paſt, to anſwer to A. B. in a plea of treſpaſs; aui 

. alſo to à bill of bim the ſaid A. againſt the afort- 

ſaid C. for ten pounds of debt, according to itt 

cuſtom of our court, before us to be exhibited : and 

our ſaid ſperiff of Middleſex, at that day made 8 

3 reuum 


an ; 
yal tale 3 — 
them, ſo as you 
pang eg (minſter an wedneſ- 
22 „ 0 of tbe Holy Trinity, 
e NS bs ain e plea and bill 
"#foreſaid ; have iben there this writ. 


Lee Mitneſs William lad Mansfield af Weſtminſter, + 

D 4 r 

lauſe e 4b Mes. | . | 

ainſt * RS Mg LOR 3 e 

ding . 
bay, The fem 5 an ab and * EN. 
that 
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* of N. greg as 

(The fore EEAF 172 N e and / lamp, | 
Fl E. F. if they e 

=p ſafely Le" 25 fo thar ybir in-bodies de. 

| Fore. us at Weſtminſter,” an, c. ( uch 4. return) 

x 70 anſwer 1 NB. "of a ples of ref and alſo _ 
God to the bill of tbe ſaid A. againſt Tait C and 


eland, E. for jen ds Ae; accu om 
Nor- of our 2 us to be e aud ba ve 


ed or BY 0 then this uri. WO ne Man- 

D. and field, Sc. er 

E, and 8 

- bodies A phiries kane thefthas 0 8 

ay now inſertin c „ we commanded, 8 
afort- oy 6 } * 11 

to be „rene hr {mu be tefed 


4 - and the-firſt day, of the term ; if in any of vacations, then 
oe — A 4 
* q The 


_— | 
” Ns. Dn” 


k en and Remevies. 


"The form of a capias in Werte in 0 p. 


This alſo (GEORGE the Third, &c. To the ſheriff of 

muſt be on Norfolk, greeting. We command you, that 

a four UxXPen- you take C. D. late of, &c. in your county, gent. 
ny ſtamp. 

2nd E. F. late of the ſame place in your county, 

yeoman, if they may be found in your bailiwick, 

and ſofely keep them, ſo that you have their bodies 

before our juſtices at Weſtminſter, on the morrow 

of All Souls, 10 anſwer 10 A. B. of a plea, that 

he render to him thirty pounds, which be owes to, 

and unjuſtly detains from him; and have you there 

this writ. Witneſs Sir Charles Pratt, Knight, 


at Weſtminſter, * &c. in the fourth ow of our 
reign. : 
If your ages be in action of the caſe, then 
tay. Zo anſwer to the ſaid A. B. according to the 
cuſtom of our court of Common Bench, in a certain 
plea of treſpaſs on the caſe, upon promiſes z to the 
damage of - the ſaid A. twenty pounds, &c. 


2. Bail is ſecurity for the appearance of the 
defendant, at a day and place certain, to anſwer 
the plaintiffs ſuit. And in all caſcs where pro- 

ceſs iſſues forth of X. B. to take the defendant's 
body, if an appearance only, and not ſpecial bail 
is required, there the defendant may appear in 
court in his proper perſon, and file common bail. 
Lil. Abr. 885. 

There is both common and ſpecial bail: Com- 
mon bail is in actions of ſmall concernment; 
being called common, becauſe any ſureties, as 
Jobn Doe and Richard Noe, in that caſe are ta- 
ken; whereas in caſes of greater weight, as ac- 


* 2 dee the note in the preceding page. 
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tions upon bond or ſpecialty, Wc. where the 
debt amounts to 10 J. or above, (of which an 
affidavit of the debt is now to be made) ſpecial 
bail or ſurety muſt be taken, ſuch as ſubſidy- 


4 Int. 179. © n 3 Yi 

As there are different kinds of bail; ſo there 
are divers ſorts of bail pieces, viz. f. A common 
bail · piece, where the defendant is ſerved with a 


defendant into court, and is in nature of an ap- 
pearance in the court of Common Pleas. 2. A. 
ſpecial bail · piece on a cepi corpus, or arreſt re- 
turned, when the defendant is actually arreſted, 
and the ſheriff hath taken a bail-bond. 3. 
bail- piece on an habeas corpus, in caſe, a defen- 
dant lives at a great diſtance from Veſtminſter, 
and a cauſe is removed out of an inferior court. 
4. Bail- pieces taken before commiſſioners in the 
country, by virtue of the ſtar. 4 W.& M. c. 4. 


in the office within ſix days after the end of the 
which is taken before a judge, or by commiſ- 


days notice given of putting in ſpecial bail be- 
fore a judge on a cept corpus, if there is no ex- 
l ception, the bail ſhall be filed in four days. Up- 
4 on a habeas corpus, 28 days arg allowed to ex- 
. cept againſt the bail, and after that, if it be not 
excepied againſt, it ſhall be filed in four days. 

Til. Abr. 174. Salk. 98. Gl 1 
Bail is not properly ſuch till ic is filed; but it 
ſhall be accounted good, till the ſame is queſ- 
tioned and diſallowed. And when cogniſors of 
bail are queſtioned, they muſt juſtify themſelves 
in open court by oath of their abilities; or be- 
C 2 tore 


men at leaſt, and they according to the value. 


copy of the proceſs; this is merely to bring the 


- Theſe bail: pieces, if common, are to be filed 
term the attorney appears: and ſpecial” bail, 


ſioners, when accepted, is to be filed; after 20 
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fore one of the judges of the court; or by affi- 


davit before the commiſſioners as took the bail: 
and the court may adjudge bail ſufficient; when 
the plaintiff will not accept it. Alſo a defen- 
dant, with leave of the court, may depoſit mo- 
ney in court inſtead of bail: and the court on 
motion, or a judge at his chamber, will order 
a common appearance to be taken, when ſpe- 
cial bail is not required. Lil. Abr. 5 
If the defendant doth not find common or 
ſpecial bail, the attorney for the plaintiff is to 
call upon the ſheriff for the return of the writ; 
on default whereof, a rule being made for it, 
the ſneriff ' ſhall be amerced, or ſummoned be- 
fore a judge to ſhew cauſe, c. and if on a 
cepi corpus no bail is returned, a rule will be 
made out to bring in the defendant's body. 
When a ſheriff hath taken good bail of the de- 
fendant, he will on a rule return a cepi, and 
aſſign the bail · bond to the plaintiff; which may 
be done by indorſement, without ſtamp, ſo as it 
be ſtamped before action brought thereupon; 
and then if the bail - bond, Sc. be forfeited, the 
plaintiff may bring his action on the bond in his 
own name. Stat. 4 & 5 An. But upon ſuch aſ- 
ſignment of a bail- bond and action brought 
thereon, neither defendant nor bail can be ar- 
rteſted on the bond, but ſerved only with a copy 
of the proceſs; for otherwiſe bail might be ta- 
ken ad inſinitum. | 
Sheriffs are to let to bail perſons arreſted, up- 
on reaſonable ſureties, having ſufficjent within 
the county, to keep their days in ſuch place, 
Sc. as the writs require, 23 H. 6. c. 10. And 
the ſtatute 1 W. & M. /eff. 2. c. 2. provides a- 
gainſt exceſſive bail. By late Orders of court, 
bail ſhall be liable for ſo much as is ſworn to and 
indorſed 
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Ot Atlons and Remedles. 
indorſed on the proceſs, or for a leſſer ſum ; and 
not be diſcharged though the plaintiff declares 
for more, On Exception entered againſt bail, 
the defendant muſt procure them to juſtify in 


= four days, if in term, or on the firſt day of the 
by. E if in vacation. Ord, K B. Eafi. 5 
SE. 


2. Altho' the bail taken by the ſheriff on 
bail- bonds is put in above, yet the plaintiff may 
except againſt fuch bail: Special bail ſhall be 
perfected by the defendant within four days af- 
ter exception, or in default the plaintiff may 
proceed on the bail- bond; and the like is to be 
obſerved on bail put in upon writs of error, or 
they may be nox-proſſed. No attorney ſhall be 
bail; nor ſhall any bailiff be pm to be- 
come bail in any action or ſuit, Ord. C. P. 


Mich. 5 Geo. 2. 
againſt the de- 


If a plaintiff does not declare 
fendant in two terms after bail is put in, the de- 
tendant may non-proſs the plaintiff, and then the 


bail are diſcharged; for in ſuch caſe the defen- 


dant is to go only upon common bail, by the 
rules of the court. If the defendant render him- 
ſelf to cuſtody in diſcharge of his bail, upon the 
day of the return of the ſecond writ of ſcire fa- 
cias againſt the bail, the court fitting, the bail 
ſhall be diſcharged: And the bail may bring in 
the body of the defendant, at any time before 
the return of the alias ſcire facias, and render 
him up, which will diſcharge the bail; but care 
muſt be taken that the bail-piece be vacated in 
the office, Rol. Abr. 250, 6 Mod, 238. 
Salk, 98, e 3s 


% 


C3 Form 


79 
. 
21 


38 P nz 
5 5 8 $5 


Form | 


£ 2 ® - 
1 Freren 


2 2 


17 


Tf Ailons. and Remedies. 
22 bail-piece.” 5 


8 3 KL. 


- 


A 1 0 
* 3 = 
— — * ah * 5 


— 


This muſt be 
engroſſed on 
a treble ſix- 


ani . in the fourth: Year of be 
"Reign. of 3 eee N Third, 4 


2 wes fs en 44 155 
eee London, 0 0 wig), A. B. is ee 60 | 
| ment in this {114 17, bail upon a CopiaCats Fe: 
3 form. beg oato a: % pus, uno N | F 
i dai eee orb khan Doe of London, ye 
Wy -46.44 4 * Yeoman, And * k 
Soars. Ts 4 „Richard Roe, ef . the| 
: + [af antics; is. ane Place, Teoman. 
. — agy 3 6 10 ; 8 
{ace 40 8 
E "tt the Suit of c. b. | Fs + 
. 1 Altorney. * i") 12 5 | 
, 1 ; 
fin aaerrs- (hack. ory .. edabb 0 1 
170 Bin? 144 * ll f 
i 1 hunt m n n aa Ya, h 
— aan d in 1 Du. 
„ rng | 
* een 
i 1110 


Ot along an aun 
Form ef gee berger wy 


H.-Y 


9 * > 
#14 


AQ 
4 


W's a * * A nr * 1824 


of the Tori o St. Michact inthe frurth 
"| © Ter of King GOGO the Third. 


is delfoered 

ta 2 n a, Cepi 
Corpus, unto 

C. D. of, &c. in the 

33 County, Tok And 

Ez F. 9; - MA, 

be ſaid Gan, Me 23 


ee Al Rs 
- 
= 1 
1 6 , 
1 » 


* 2 


-3 


Middleſer 0 to wit 9 


ITY 2X. 


** 
Ls. 
: * 


18 the Sui 10. * 


7. W. 


Attorney fir Fro 


ot 


a 
W lb 3% 
: hh 4 
, 
- 


— . 


J I 


There * . 9 — 2 
upon an cor d a capi ia 
> delivered to bail _—_ Bab 5 
If it is a country e the, captian theton 
at. the bot: om is to be inſeri chus + Talen 
acknawledged-the, - > Day:of, 0 
our Lord.1764,: at Blandtord gn the. county afar ares. 


vn ka 


00 71 *% 


rorm 


75 vaters. © commiſſoner And if it be a bail- 
4 


Hope 


cor p. to C. NC. 


- 


lay 40 he year of 


To be aw. | 
ſedon adouble 1 
twelye penny 
ſtampt piece 


of parchment 
in this form. 


* * 


ween the hail-piete - 


Of Abtlons and Remedies. 
po on a certiorari, you ſay, is delivered to 
bail on a writ 10 cauſe proceedings to be certified, 
or > of certiorari. CL hg 
t may not be improper here to i a bail- 
bond, and an aſſignment of it by the ſheriff to the 
plaintiff, purſuant to the ſtatute 4 Arn. c. 16, 


The form of a bail-bond to the Sheriff, 


This mult be N O W all men by theſe preſents, that 
engroſſed on we C. D. of &c: E. F. of, &c. ahd 
- — crom J. Doe, are held and firmly bound to G. H. 
For NH on" efquire, ſheriff of the county aforeſaid, in 
this bond, fee forty pounds of good and lawful money 0 
Forteſc. Rep. Great Britain, 10 be paid to the ſaid ſheriff, 
— N Sa 5 or — bis certain poten bis executors, ad- 
miniſtrators, or aſſigns z, for which payment 
STA Reyes 140 be well and 9 we bind our ſelvis, 
1 en eg of ur by binſulf for and in th 
| '  eohole, our heirs, executors, and adminiſtru- 
tors, and of every of us,” firmly by theſe pre- 

fents, ſealed with our ſeals. Dated the day 

,. Kc. in the year of the reign of the Lord 

George be Third, by the grace of God, of 

Great Britain, France, and Ireland, King, 

Defender of the Faith, &c. the fourth, 

end the year of our Lord 1764. | 


HE condition of this obligation is ſuch, that 

1 i tht above boitnd C. D. wot 0 ps ok 
pet by gra of our Lord the Ning at Weſtminſter, 
en tht day, Nc. to anfidey und A. B. gentlemun, 
» ple of rept, and af 
twenty pounds upon demitthd 
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| Form of the ſheriff's aſſignment thereon. I 


= T7 NOW ell mn by theſe preſents, that I G. To be indor- 

- H. e/quire, the fheriff within. _ deed on a treble 

ber elf, my euecutors and adminiſtrators, u- Penn 

"0 va 2 unto A. B. (the plaintiff named ale, | 

„ile condition of the within toritien bond) his ex- gamp'd be- 
Ss cecutors and adminiſtrators, the within mentioned fore action 

bond, purſuant tid an aff of paritament for the brought. 

amendment of the law and ihe better advancement 

of juſtice. In witneſs whereof I have bereunto ſet 

my band and ſeal, this — day of — &c. in the year 

- lord one thouſand ſever hundred and ſixty- 


3. The declaration is a ſhewing in writing of 
the cauſe of complaint of the plaintiff apainſt 
the defendant, wherein the party is ſuppoſed to 
have received ſome wrong: It is an expoſition E 
of the writ, with the addition of time, circum- 
ſtances, Cc. and muſt be true, clear and cer- 
tain ; for the court is not to take things. in it by 

A declaration is grounded upon the writ in 
the Common Pleas, and bill of Middieſes or lati- 
tat in the King's Bench; and one may not regu- 
hrly declare in K. B. againſt a pefſon that is not 
ia cuſtody of the marſhal; or hath not filed bail ; 
unleſs he is a privileged perſon, Ia action 

of debt upon = bond, the plaintiff in his de- 

claration muſt alledge a place where the hond 

was made, beeauſe the jury ſhould. come from. 

that place: And if one declare upon an obliga- 

tion, wietr a lic in exti@ prolab, he muſt, on Oer 

pray'd of it, ſhew the obligation, or the decla- 

ration will not be good. Allo a plaintiff, decla- 
| 3 ring 
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ring as executor or adminiſtrator, ought to ſet 
forth the probate of the will, and letters of ad- 
8 granted, with a profert in curia, 
Dy. 15, 39. 2 Lil. Abr. 412. 

If one - in the cuſtody of the manu of 
the court, for debt or other cauſe of action, any 
plaintiff may file a declaration againſt him, and 
he is obliged to plead thereto; and it is' the 
ſame when he is out upon bail, any other may 
declare againſt him, for he is bound to anſwer 
every one's ſuit. Lil. Ar. 413. When a de- 
claration is bad, if the defendant demurs, the 
plaintiff may ſer it right in a. ſecond. action; 
but if the defendant do not take advantage of 
it, but pleads in bar, and the plaintiff proceeds 
to iſſue thereon; if the right is found for the 
defendant, the plaintiff is eſtopped by the ver- 
dict from bringing a new action: and ſo it is 
if he had demurred to the Plea in bar. Mod. 
Rep: 207; * 4 

In real actions, the declaration 1s lg: a 
count ; and in all actions it is good to lay ſuffi- 
cient damages therein. A plaintiff's attorney 
may amend his declaration in K. B. in matter 
of form, after the general iſſue pleaded, before 
entry thereof, without paying coſts, or giving 
imparlance; but if he amends in ſubſtance, he 
muſt pay coſts, or give an imparlance: and if 
he amend in ſubſtance, after a ſpecial plea plead- 
end, although he would give imparlance, he is to 
pay coſts. Where a declaration is defective, it 

is ſometimes aided by the: ſtatutes of Feofazls, 
Sc. but they help only matters of form, not 
matters of ſubſtance; for uncertainty in a decla- 
ration, which is matter of ſubſtance, is not aided 
by A _ Ts Dh 5 Oy 3 5. N Ar. 
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All declarations are to be filed, before which 
they are not of record to warrant. a judgmeat : 
on filing declarations, copies thereof are ſerved 
on the defendants, or their attornies, Gc. and 
by an order of all the judges, 12 M. g. upon 


delivery or tender of a copy of any declaration, 


the ccfendant's attorney ſhall pay for it after the 
rate of 4 d. per ſheet, Sc. and if any perſon 
refule to pay for the copy tender'd, the ſaid 
copy is to be left in the office with the clerk _ 
thai keeps the files of declarations, and there- 
upon the plaintiff's attorney giving rules to 
plead, may for want of a plea ſign judgment z 
and before any plea ſhall be received, the de- 
fendant's attorney is to pay for the copy of the 
declaration. nern 

If the attorney for the plaintiff does not draw 
up and deliver a copy of the declaration to the 
defendant or his attorney, or file che ſame with 
the clerk of the declarations; before the end of 
the next term after the weit is returnable, the 
plaintiff may be n9n-profs a, and the defendant 
ſhall have coſts. So it is where one comes upon 
an habeas corpus, and bail is given thereon 3. if 
the plaintiff doth not declare againſt him within 
two terms, including the term the defendant 
was brought in, the action and the bail are to 
be diſcharged, and the plaintiff zon-proſs'd with 
colts. Bur if a defendant appears in court in 
perſon, at the return of the writ, and it be ſo 
mentioned in the bail-piece, the plaintiff mult 
declare within three days, or a non-proſs may be 
entered againſt him with coſts, by the ſtar. 8 


Eliz.; cop. 2:.. | 
It is ordered, that where ſpecial or common 
bail is filed, and notice thereof given, a copy 
of the-declaration ſhall be delivered to the at- 
| toryey 


Df Acktons and Remedies. 
forney for the defendant, who is to pay for the 
fame, or on refuſal, or not knowing where he 
Hves, it 9 be left in the office, and notice of 
it muſt be forthwith given to the defendant 
and ſuch declaration ſhall be held well deliver 
rom the time of ſuch notice only: and where 
the cauſe of action is ſpecially expreſſed in any 
writ, by virtue of which the defendant is ar- 
refted, and the plaintiff having declared; the 
defendant fhall plead within the uſual time, 
without imparlance, as by original, And if the 
defendant lives within 20 miles of Landon, the 
declaration ſhall be delivered with notice to 
plead in four days after the delivery thereof; 
And if he lives above 20 miles off, the declara- 
tion is to be delivered with notice to plead in 
eight days after delivery; and on default of 

eading in thoſe times, the plaintiff oy fron 
is judgment. Ord. K. B. Trin. & Hil. 2 Geo. 2. 
And Trin. 5 & 6 Geo. 2. ME 
| "Where the copy of the . is ſerved upon 
any defendant, and the plaintiff's, attorney en- 
ters an appearance for him, purſuant to the late 
act of parliament, a copy of the declaration 
ſhall be left in the office, and an Engliſb notice 
delivered the defendant, ſignifying the nature of 
the action, and in whoſe office the declaration 
is left, c. and that unlefs the defendant plead 
within four days, Sc. Judgment will be en- 
tered againſt ſuch defendant by default: and if 
the defendant does not plead by the time the 
rules for pleading are our, the plaintiff ſhalt ſign 
judgment, without any further calling for a plea; 
and thereon notice may be given of executing a 
writ of inquiry, by delivering it to t ele 
dant, or leaving the fame at his laſt or uſual 
place of abode. Ord. C. P. Mith. 1 Geo. 2. 
Ord. Eaſt. 3 Geo. 2. | 
| The 


Ok actions and Remedies. 
The form of a declaration in debt in K. B. 


Micbaeluas term in the fourth year of King 
| Geeorge the Third, | 


men's Danes in the county of Middleſex afore- be 
, gentleman, being in the cuſtody of the marſbal eb 


ing bimſelf, of a Plea, that be render to bim 
wenty pounds of good and lawful money of Great 
Britain, which he owes to him, and unjuſtly de- 
ains, for that, to wit, That whereas the ſaid C. 
e day, &c. in the —-— year of the reign, &c. of 
1 Lord George the Third, now King of Great 
Britain, at the ſaid pariſh of St. Clement's Danes 
in the county aforeſaid, by his certain writing obli- 
gatory, ſealed with the ſeal of the ſaid C. and bere 
ſhewn to the court of the ſaid Lord the King, the 
date whereof is the ſame day and year above-men- 
tioned, acknowledged himſelf to be held and firmly 
bound t9 the ſaid A. in the aforeſaid twenty pounds, 
to be paid to the ſaid A. whenever afier he ſhould 
be thereunto required: nevertbeleſs the ſaid C. al- 
though thereunto often required, hath not paid to 
the ſaid A. the ſaid twenty pounds, or any part 
thereof, but hitherto hath refuſed, and. lull doth 
refuſe to pay the ſame; whereupon the ſaid A. 
ſaith, that he is injured, and bath damage to the 
Hey F ten pounds; and therefore be brings bi 

uit, &c. 


H. C. ſor the J. Doe. 
1. W. for he Pledges of proſecuting 
defendant. R. Roe. 


Another 


iddleſex, 1 complains of * D. otherwiſe This and alt ' 
to wit, „called C. D. of the pariſh of St. proceedings 


|. the Marſhalſea of our Lord the King, before the ſtampt paper. 
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Another form of a declaration in debt, 


London. A B. complains of C. D. being in 

oP + Cuſiody of the marſhal, &c. of a 
plea that he render to tim thirty pounds of good 
and lawful money of Great Britain, which be owes 
zo, and unjuſtly detains from bim; for that, where- 
as the ſaid C. on the - day, &c. in the year, 
&c. it L. aforeſaid, to wit, in the pariſh of St. 
Mary le Bow, in the ward of Cheap, bad bor- 

rowed of the ſaid A. the aforeſaid thirty pounds, 
to be paid to the ſaid A. when afterwards be 
ſhrntld be thereto required: yet the ſaid C. altho 
thertto often requeſted, hath no! paid the ſaid thirty 
pounds to the ſaid A. or any part thereof, but hath 
\ hitherto altogether denied, and ſtill doth deny to pay 
the ſame to him; to the damage of the ſaid A. 
Kc. and thereupon he brings his ſuit, &c. 


In the Common Pleas, the declaration begins: 
C. D. late of, c. was ſummoned to anſwer A 
B. of a plea, that he render, Sc. And where- 
upon the ſame 4. by, Sc. his attorney, com- 
plains, that whereas the ſaid C. Cc. And 
note, in C. P. in debt, account, covenant, de- 
tioue, and replevin, the word ſummoned to an- 
ſwer is uſed : and in caſe, treſpals, cover, and I 
cjectment, attached to anſwer. 5 


The $0 of a plea in "OR 


ND mow at this day, to wit, the —— dn 

of, &c. in this ſame term, came before ou 

Lord the King at Weſtminſter, as well the afort 
Jaid A. B. by his attorney aforeſaid, as the afort 
ſaid C. D. by, &c. his attorney; 5 and the ſaid C. 
3 _ 
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defends the force and Mur when, &c. and ſaith, | 
that he doth not owe to the ſaid A. the ſaid ſum of 
twenty pounds, or any part thereof, in manner and 
erm as the ſaid A. above complains againſt him; 
ord of this be puts himſelf upon bis country, &c. 


All pleadings are either general or ſpecial; a 
neral plea. is drawn on a little piece of 3 d. 
amp'd paper, having only the defendant's at- 
rrney's name to it, thus: In debt, He owes no- 
nn; or if by bond, *Tis not bis deed, &c. In 
aſc, He hath not promiſed: In treſpaſs, Not 


„a, &c. And ſpecial pleas are drawn up in 
orm, ſetting forth the matter pleaded at large, 
Ml with a proper concluſion to the declaration or 
11) action ; and muſt be ſigned by counſel ; they 
po are of two ſorts, pleas in abatement, and in 
A bar, A plea in abatement begins, That the de- 


endant ought not to anſwer the bill, &c. And it 
concludes in this form; Mbereupon be prays 
judgment of the bill, or declaration aforeſaid, 


sc. The plea in bar begins; That the plaintiff 
re. gbr not io have or maintain his aftion : And 

ludes to the action, viz, He prays judgment 
om- COnc Pray juag 


if be ought to have or maintain bis action againſt 
him, &c. . ; 

When a defendant hath pleaded, the piain- 
tiff anſwers the defendant's plea, which is called 
a replication : This muſt contain certainty, and 
not vary from the declaration, but muſt purſue 
and maintain the cauſe of the plaintiff's action; 
otherwiſe it will be a departure in pleading. 


= dn The defendant anſwers the plaintiff's replication 
re Ol by rejoinder ; and it ought to be a ſufficient an- 
afort ſwer thereto, and enforce the matter of the 


bar pleaded ; if he departs from the plea, the 
4d C rezoinder is not good, The plaintiff may an- 
ſwer 


dk atians and nedii 
ſwer the rejoinder by a ſurrejoinger ao foe: 
times, though ſeldom, pleadings N 
ter in anſwer to the ſurrejoinder, Sc. A faulty 
plea in har, in ſame caſes is made goad by a re- 
plieation ; and the replication may be allowed 
good by a rejoinder; but not where they want 
ſupſtance. Co. Lit. 304. 

After all the above pleadings, POR 


| be a devurrer in law : And 3 


dant has pleaded in abatement; before he 


declaration; and refer the points af law that 
ariſe thereupon to the judgment of the court, 

which determines all queſtions. ariſing on ſuch 
demurters. A demurrer-is to be ſigned, and 
argued an both ſides by counſel; and when it 
is joined the plaintiff enters it, &c. and 


. books are delivered to the judges: And on a 
general demurrer, che party confeſſeth all mat- 


ders of fact, chat are well pleaded. Theſe de- 
murrersalledge inſufficiency in law in the other 
-party's declaration, plea, Ac. and if ſpeeial, 
day, Thal is ougbt noi to de anſwered, 12 Vee. 
and ibereſore prays judgment: And if the mat- 
ter he found inſufficient, judgment is againſt him 
that joined in the demurrer, but if it-appear 
ſufficient, judgment is given againſt the demur- 
rant. Where che points on a demurter are ap- 
parent and caſy to determine, the court s 
Proceed to give judgment upon it preſen 
but if it be doubtful or difficult, = Will 
time to conſider thereof, and give a day to the 
parties: And ſometimes all che Judgeziof Eg. 
Aand are conſulted. _ 

By. ſtatute, no dilatory plea ſhall ha rc 
in any court of record, unleſa the truth of jc be 
proved by affidavits. on probable matter * 


directly in bar, he may demur to the plaintiff's 'A 


1 
Z 
_—__ Ll 
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ſet down, or the judges ſhall give judgment 
without regarding imperfections in any writ, 
leading, c. fo as t matter appears. 
Stat. 4 Ann. c. 16. 


A defendant is to demur where he may do 
it, for if in ſuch caſe he pleads, he ſhall not 
EX afterwards take advantage in arreſt of judg- 
ment, Cc. 


The form of a general demurrer to a 
| declaration, "ON 


comes and defends the force and injury, 
In fo. aA. Co 
the ſaid declaration, becauſe be ſaith, that the ſai 
declaration and the Matter therein contained are 
inſufficient in law for bim the ſaid A. io main- 
tain bis ſaid ation againſt the ſaid C. to which 
declaration the ſaid C. is under no neceſſity, or in 
any wiſe bound by the Iaw of the land to anſwer 
and this be is ready to aver : for want 
of 4 ſufficient declaration in this caſe, the ſaid C. 
prays judgment of the ſaid declaration, and that 
the ſame may be quaſbed, 


Form of a joinder in demurrer. 


W 8 e wy 2 
lede'd by the ſaid 
C. D. the lard do — 8 


J =D 5680 „„ ͤ Ao dre ro Ea IO 


the laration ought not to be quaſh- 
8 ed; becauſe be ſaith, that the: ſaid declaration, 

and the matter therein contained are good and ſuf- 
gel ficient in law for bim the ſaid A. to maintain 


N 


bis ation againſt the ſaid C. which ſaid matter 
contained in the ſaid declaration the ſaid A. 'is 
| 9 "> 


— lon 


> 2 
= 2 


And the cauſes of demurrer are to be ſpecially 


ND the ſaid C. D. T. W. bis attorney, 


33 
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reach to aver and prove in fuch manner as this 
court ſhall think it; and becauſe the ſaid . 
bath made no anſwer thereto, nor hitherto in any 
manner denied the ſame; the ſaid A. prays judg- 
ment, and that bis damages octaſioned by the tbe . 
| miſſes may * awarded to bim, Ec. FI 


Anion FR the caſe is a been aQtibn on 
for redreſs of wrongs and injuries, done with- 
out force, and by the law not provided againſt: 


and by an ancient ſtature, in action on the caſe, 


the like proceſs. is to be had as in actions of 7 


debt, or treſpaſs. 19 H. 7, c. 9. It is fo cal- 
led, becauſe the whole caſe as laid in the de- 


a claration (except time and Place) 1 is ſet down in 


* 


the writ; and it is ſaid to ſie in few caſes where Y 
there is another remedy. _ 


As to the kinds of this action, they are a 
various as the torts and injuries upon which they 


are founded; but on a general drviſion may be 
reduced to the heads of, | 


1. Nonfeazance on dend | 

2, Malefeazance, or doing what ih 
Not to-be done. 

3. Misfeazance, or miſdoing any thing, 

4. Deceits on contracts, Sc. 

5. Particular nuſances. 


1. As to nonfaaſance, which 3 is the omiſſion 
aof that which a man ought to do; if there be 


aà charge upon any perſon, by reaſon of his 


Tenure of houſe or land, to repair any bank, 
bridge, or private way, Ec. and he doth it nos 
and thereby another receives ſpecial damage, be 


may have action on the caſe againſt him : ſo 


where a man is bound by tenure to repair {et 


banks, and he negleRts i ir, ſo that the lang 
f 
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his neighbour is drowned ;; or when one bound 
by preſcription to make his hedge next my 
lands, doth it not, whereby other men's cattle 
come into my ground to my damage, c. And 
for not paying of toll of a mill or market, Sr. 
= this action lies. Co. Ent. 11. 10 Rep. 139. 
2 Saund. 112, | | W 
Where a man doth not make a good eſtate of 


nnd ſold, according to promiſe 3 or do not pay 


is; money upon a 'bargain and ſale, according to 
agreement; or not deliver goods upon promiſe, 
or demand, action of the caſe lies on an expreſs 
aſſumpſit, which may relate to one's real or perſo- 
nal eſtate, or to a man's perſon: and implied 
aſſumpſit is where goods are fold, or work is 
done, Cc. without any price agreed upon ; here 
the law implies a promiſe and ſatisfaction to the 
value. But for breach of promiſe made by deed, 
writ of covenant is to be brought; and 

ptomiſe of payment of money on a bond, un- 
leſs there be a collateral promiſe, action of debt 
lieth; and on a bill of exchange accepted, an 
action lies on the cuſtom only. Danv. Abr. 
48. Na. r. S rein 

If one deſires me to be bound for him, and he 
afterwards doth not fave me harmleſs, this is non- 
feazance implied by law; and action of the caſe 
lieth. And this action lies againſt an inn-keeper 
that refuſes to entertain a gueſt or traveller, on 
pretence of his houſe being full, if this be falſe :- 
alſo againſt- a ſmith refuſing to ſhoe a horſe, 
having neceſſaries for doing itz and againſt a 
ſheriff for not arreſting a perſon, being preſent, 
Sc. Brownl. 32, 213. Dy. 158. 

2. Malefeazance is where any man does a vo- 
luntary tort or injury to another: if a man in 
riding a horſe hurts 9 perſon, &c, _ 

| 2 11 


any: If any one ſhall hinder a perſon that has 


— 
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if any one keeps a dog uſed to bite men and 
cattle, and knowing thereof continues him un- 
muzzled; and I, my child, ſervant, or cattle are 
bitten, whereby I ſuffer damage, this action lies 
againſt the owner. Dy.25. 4 Rep. 188. 
If a man is diſturbed or hindred in the uſe of 
a way to his houſe or ground, &c. or in putting 
cattle into a common, he may have an action 
on the caſe. And if one commoner ſurcharge 
.the comman, the reſt of the commoners, if they 
cannot have their common as uſual, may bring 
action of the caſe againſt him: So where one 
digs pits or trenches, Oc, in the common, by 
which cattle go in danger of their lives. And 
for incloſing a man's common, where the damage 
2 by it is ſpecial. 2 Buſt. 121. Stile 

164. 5 b 
Where the parſon or any ſtranger diſturbs a 
pefſon in the uſing a ſcat or-iſle in a church, 
which he hath as appendant to his houſe: Or 
where one is diſturbed in his office, or the pro- 

fits thereof, this action lieth, And when 
chiſes or liberties, are under. diſturbance from 


the franchiſe of the execution and return of 
writs, or proceſs, in a hundred, liberty, &c. or 
ſhall diſturb an officer in making an arreſt, or in 
- attaching or diſtraining of goods, action of the 
' "caſe lies: But if a man himſelf do any act to 
t execution upon his own goody, c. this 
action doth not lie. Co. Entr.g. F. N. B. 102. 
5 Rep. 91. , 
For erecting a new-market, to the damage of 
another, c. And if any perſon ſhall enticeawaj 
a ſervant, apprentice or an apprentice maid, 
Sc. whereby the maſter or miſtreſs loſes their iſ 
ſervice, and have damage, action on the 5 
| 2 
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lies for the ſame, Lev. 296, 2 M. 198. 2 
Saund. 169. | | 

* may concern a man's houſe or 


ts a candle or other fire in any place in my 


MAE. Hou, and this burns all mine and my neigh- 
; EEW bour's houſe, action of the caſe lieth againſt me: 
| EX And if a man in burning of heath keep his fire 
oo negligently, that the cloſe of another is burnt 
down, this action lies; for every man is to take 
8 care, that his fire does his neighbour no damage. 
But action is taken away in caſe of accidental 
pres, by ſtatute. Danv. Abr. 10. 2 Infi. 303. 
d Kp. 13. 6 Ann. c. 3 1. fell. 6. perpetuated by 
5e 10 4. c. 14. IE T; 
ile If a carrier takes goods to carry, and wilfully 
| ſpoils them, or negligently loſes or ſuffers them 
by W be loſt or ſpoiled, action on the caſe lies: And 


it ſuch carrier is robbed of goods, he is anſwer- 
Or WH able for the ſame, becauſe he hath his hire, and 


No- therefore took upon him the ſafe delivery of the 
am goods; and though the carrier he not acquainted 
om with all the particulars in a box, &c. where there 
has is money, he ſhall anſwer in an action, if rob- 
of bed; unleſs there be a ſpecial agreement or ac- 
. re cn to N him. If a waterman 4 
Dr ighterman goods, this action lies again 
' the ſuch water carrier; but goods may be ori 
e t0 over-board in a tempeſt, to preſerve the lives of 
thi BE che paſſengers, ec. The over-loading an 
102 horſe, or ſurcharging a boat, is actionable, if 
there be a damage by it. Fitz. Abr. 14. Raſt. 
ge 0 Entr. 484. 2 Bulſt. 28. Danv. Abr. 13. 
2A 


Action of the caſe will lie againſt an inn- 
maid. Bi keeper for goods ſtolen in his houſe; and here 
the inn-keeper is chargeable, although the gueſt 
doth not acquaint him what goods or money he 
D 3 hath; 


lands, or his cattle, goods, Sc. If my ſervant” 


4 


” 
1 - 


Carpenter promiſes to mend, my houſe before a 


\ 
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hath ; and the? he deliver the key of the cham: 
ber to the gueſt, and knows not the perſons do- 
ing it, Sc. But the perſon robbed muſt be a 


traveller, and gueſt in the inn, or an action will, 


not lie, A man coming to an inn, leaves goods. 
there, and goes away for two or three days; in 
this caſe he is no gueſt ; and therefore if they 
are ſtole, no action lieth; though the leaving a 
horſe, &c. by which the inn-keeper bath gain, 
makes. the owner a gueſt z and the inn-keeper 
anſwerable. 8 Co. Rep. 33. Moor 877. 
This action lieth, where an inn-keeper lets a 
man's horſe to hire without his leave: And 
when a horſe that is vired, is abuſed by the rider, 
by riding an exceſſive pace, or further than 


agreed, neglecting to take care of him, Ce. 


action of the caſe may be brought; not if the 
horſe die ſuddenly, without the rider's default, 
And if a farrier undertake the cure of my 
horſe; or a ſmich the ſhoeing thereof, and doth ' 
it not well, as if he prick the horſe ſo that I 
loſe the. uſe of him, & for theſe action on the 
caſe lies. Brownl. 8, 9. Fitz.94. 2 Bulſt. 334. 
If a chirurgeon neglects his patient, or gives 
him unwholeſome medicines, whereby the pa- 
tient receives injury, c. this action lieth : Alſo 
where a taylor undertakes to. make a ſuit of 
clothes, and he ſpoils them; and when one un- 
dertaking to build a houſe, does it ill; or if a 


certain day, and neglects to do it, by reaſon 
whereof my houſe falls, it is actionable. Danv. 


Ar. 32 | 


Where a counſellor doth not come to plead 
his client's cauſe, being retained to appear, by 
which the cauſe miſcarries: If an attorney en- 
gages in a ſuit without warrant, or out of negli- 


gence 


* 


„ 


> d 
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gence or ignoran 
plead otherwiſe than he hath authority to do, on 
make default, c. or in caſe any attorney r 
other officer do any thing contrary: to his truſt; 
for malicious proſecution; and where any ſuit ia 
* without ground; and for falſe impriſonment, 
e. In all theſe caſes, action of the caſe. lieth. 
Also if a ſheriff, Sc. refuſe to do, or do any 
ching amiſs relating to his office, to the damage 

of another; or ſhall male a falſe return of pro- 
4 _ Ss. this action may be had. 6 Rep. 9. 
0 301. | 89. | ; 

; 4. For HE 8 Sc. in diſeover- 
ing evidences, or other ſecrets, to the prejudice 
of cheir clients; or if an attorney do a thing in 
his own name, or for his own uſe, which be 
ought to do for me in my name, Sc. A man 
perſonating another in any court or other place, 
to his injury; counterfeiting letters, to receive 
money; cheating others at play, with falſe dice, 
Sc. and for all deceits in contracts, action on 
the caſe lies. D. 25, 75. | 

If a vintner ſells wine for good, knowing it 
to be bad, this action lieth: ſo if a man ſells 
certain packs of woo], as good and merchant- 
able, if they are damaged; or if one promiſe 
for money to deliver me that which is good, and 
doth not; and where a perſon ſells to another 
cattle: or goods, that are not his own z for ſel- 
ling by falſe weights and meaſures, or warrant- 
ing clothes to be of ſuch a length, that are defi- 
cient of it ; ſelling a horſe, Sc. affirming it to 
be ſound, when it hath: ſome ſecret diſeaſe 3. or 
unWholeſome bread, beer, meat, &c. Damv. 
Ar. 173, 187. Cro. Fac. 196, 471. | 

And in ſome caſes this action ariſes upon the 
warranty of the ſeller, and in others it will lie 
at D4 withom 


ance miſmanage a cauſe, or if b 


40 


vithout warranty; but if the buyer taſte the 
tis ſaid action of the caſe lieth not, alcho? they 


remedy for a man's own voluntary negligence, 


. the poſſeſſion of a perſonal thing, the affirming 
| Otherwiſe in caſe of lands, where the buyer muſt 


wares before-hand, and like and accept them, 
c. without a warranty, no action lieth: And 


are warranted, when the fault is ſo apparent that 
the buyer may diſcern it; for the law gives no 


It is the ſame when the warranty is after the 
thing is ſold, ſo that tis no part of the contract; 
and where any warranty doth extend to a thing 
to come, as that a horſe ſhall carry a man ſo il 
many miles a day, or the like, Cre. Fas. 631. 
3 Bulſt. 94. 13 H. 4. Finch 187. 1 

The bare affir mation of a particular ſort of 
diamond, if the ſeller doth not warrant it, will 
not maintain an action: But where a man hath 


it to be his own, is a warranty that it is ſo: 'tis 


ſee that he hath title. For all deceits uſed by 
tradeſmen in their trades; and if goods in pawn 
are refuſed to be delivered, on offering the mo- 
ney, Cc. action on the caſe may be had. Cro. 
Fac. 4, 196. Salk, 210. 4 Rep. 18. Lord 
Kaym. 8993. 

5. For a particular nuſance to a man's houſe, 
water, way, light, or air, by building, diverting, 
ſtopping, digging, &c. whereby he is damnified, 
action of the caſe lieth. If one builds his houſe, 
ſo that the ' caves thereof hang over and d 
upon mine, and cauſe it to periſh, or otherwi 
trouble my dwelling therein: Or if a min erect 
a houſe, upon a new foundation ſo near to my 
houſe, thac he ſtops up my window, and takes 
away my light; I may have action of the caſe 
_ him; but not if the building be on an 
old foundation, where there was a houſe before. 
Co. Lit. 56, Bulſt. 116. | The 


| 
1 
you 
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Tube erecting of a glaſs-houſe, a brew-houſe 


: 


lis. * 
— 


vpring this action: Where a man hath a water 
zunning to his houſe or land for his neceſſary uſe, 
ad another ſtops or turns it; or in caſe a tan- 
r erects a lime-pit near the water - courſe, ſo 
eit the corruption of the pit ſpoils the water; 
IS dye-houſes are erected, the filth of which de- 

roys fiſh in a river; or if any tallow-chandler 
ts up a furnace near an inn, and the ſtink an- 
vys the gueſts ; hogs are kept in an hog-ſtye 
ear a man's parlour, whereby he loſes the bene- 
i of ic, Sc. Theſe are nuſances, for which ac- 

oon lieth : and an action upon the caſe lies, for 
dindring of the wholeſome air, as well as for 
torrupting of it. 2 Rol. Abr. 140. Tv. 48, 


ee 5 * 
ilding a ſmith's forge near another's houſe, 
nd making noiſe with hammers, was held a nu- 
ancez although the ſmich worked at ſeaſonable 
mes, and had been a blackſmith above tweni 
ears in that place, Sc. For though a ſmith 


NA 


— 5 


og merchant; yet they muſt be uſed not to be 
murious to the neighbours z or action of the 
aſe lieth ; allo any perſons may abate or re- 


For the breaking down a wall, or ſluice: or 
f one break down the bank of a river, c. 
\lſo for damming up rivers, or throwing ſtones 
r rubbiſh therein ; and ſtopping, or not ſcour- 
ng of a ditch, &c. action on the caſe lies. And 


or an houſe of office, &c. may be a nuſance for 
which he, that hath any damage thereby, maß 


It a neceſſary trade, and fo a lime burner, and 


move nuſances, that are prejudiced by them. 


continuation of a nuſance, is as it were a 
ew nuſance: but for a common nuſance to a 
ighway, and annoyances of rivers, bridges, &c. 


>. Of-Axfons and Remedies. _ 
„ common to every body, the remedy is not by 
action, but by preſentment or indictment. Dy; 

248, C Lit. o. 

The form of a declaration in cafe; for 

goods fold and dehvered, againſt a wi- 


dow, adminiftratrix, 


Trinity term in the fourth year of the reign' of kin 
Seorge the Third. Mes K 


London, (to C. complains of A. H. (admini- 

Wit.) ſtratrix of all and ſingular the goods 

and chaitles, rights and” credits, which were of 

W. H. her late huſband' deceaſed, at the time of 

Bis death who died inteſtate) in the cuſtody of the 

marſhal of the marſhalſea of our brd the king be- 

1 are the king himſelf, for that, Whereas the: ſail 

= 4 . in bis Lee = is to ſay, on the 30th day 
| Ra March in tbe firſt year of the reign of our now 
: vered. d the king, in the pariſh of Saint Mary le Bow, 
in the ward of Cheap, was indebted to the afore- * 

faid I. in 8001. of lawful money of Great Britain,“ 

for diverſe goods, wares and merchandizes of the . 

faid I. to bim the ſaid W. before that time ſold and % 

| delivered, and fo thereof being indebted, He the il '** 

ſaid W. in conſideration thereof afterwards, to wit, 

the ſame day and year at London aforeſaid, in Ml 

the pariſh and ward aforeſaid, aſſumed upon Him- 

felf, and 1 the ſaid I. then and there faithfuly Ml 

 _ promiſed that be the ſaid W. the aforeſaid $ool. ll =" 

10 bim-the'ſaid I. when theredf" be ſhould be requi- Ä 

red, would well and faithfully pay and content. wy. 

Quantum va. Tut whereas the ſaid W. in bis life-time, the ſamt 7 

lerent chere · day and year at London aforeſaid, in the pariſh 

on. and ward aforefaid, in conſideration that the ſaid he 

I. at the like ſpecial inſtance aud requeſt of the = . 
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W. bad fold and delivered to the ſaid: W. diverſe” 
other | goods, "wares and merebandizes of bim the 

ſaid I. aſſumed upon himſelf, and to the ſaid I. then 

and there faithfully promiſed, that be the ſaid W. ſo 
much money as the ſaid laſt mentioned goods, wares 
and merchendizes, at the time of the ſale, and de- 
livery thereof, were reaſonably worth, io the. ſaid. 
I. when thereaf afterwards be ſhould be requeſted, 
would well and faithfully pay and content, and ib 
ſaid I. avers, that the goods, wares and merchan- 

dizes laſt mentioned, at the time of the ſale and 

delivery thereof, were reaſonably worth other 800 l. 
of lawful money of Great Britain, whereof the ſaid 
W. then and there had notice. And whereas the 
ſaid W. in his life-time afterwards, to wit, the 


much money by bim the ſaid I. at the like ſpecial 

4 inſtance and requeſt, and for the proper uſe of him 
6 pa þ 1 W. before that time laid out and expended. 
FX and being ſo indebted, he the ſaid W. in conſide- 
; ration thereof, afterwards, to wit, the ſame day and 
be year at London aforeſaid, in the pariſh and ward 

* aforeſaid, aſumed upon bimſelf, and to the ſaid I. 
be then and there faithfully promiſed, that be the ſaid 


W. the aforeſaid 8001, laſt mentioned, to the ſaid 
I. when dberefore afterwards be ſhould be required, 
would likewiſe well and faithfully pay and content.. 


aid, in the pariſh and ward aforeſaid, accompted 
with the ſaid I. of diverſe ſums of money, to bins 


and then being bebiud and unpaid; and upon that, 
account the. ſaid W. was found in arrears towards 
the ſaid I. in other 800 l. of like lawful money of 

| | Great 


the ſaid I. by the ſaid W. before. that time owing, 


Indebitatus 


{i f 
day and year aforeſaid, at London aforeſaid, in — ir 


the pariſh and ward aforeſaid, was indebted to the out for defen- 
ſaid I. in otber 8001. of like lawful money, for ſo dant 's ule. 


And whereas. alſo the ſaid W. in bis life-time, io fugmul 
wit, the day and year aforeſaid, at London afore- — 
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Great Britain, and ſo in arrear being found, he 
the ſaid W. in his life-time in confideration there- 
of, afterwards, to wit, the ſame day and year above- 
ſaid, at London afareſaid, in the pariſh and ward 
aforeſaid, aſſumed upon himſelf, and then and 
there faithfully promiſed, that be the ſaid W. 
the ſaid 8001, laſt mentioned, to the ſaid I. when 
thereof afterwards ſhe ſhould be required, would 
likewiſe well and faithfully pay and content. 
Nevertheleſs the ſaid W. in bis life-time, and the 
faid A. (to whom adminiſtration of all and ſingu- 
lar the goods and chattles, rights and credits which 
were of the ſaid W. at the time of bis death, 10 
wit, at London aforeſaid, in the pariſh and ward 
aforeſaid) . after bis death, the ſeveral promiſſes and 
aſſumptions aforeſaid, ſo as aforeſaid made, little 
regarding, but contriving and fraudulently intend- 
ing bim the ſaid I. in this bebalf craftily and fub- 

„ . filly to decerve and defraud, the aforeſaid fums of 

money, or any part thereof to the ſaid I. be tht 

faid W. in bis life-time, and the ſaid A. after the 

death of the ſaid W. at any time bitherto have noi, 

nor bath either of them paid, although ſo to do the 

ſaid W. in his life-time, that is to ſay, the day ar} 

year aboveſaid, at London aforeſaid, in the pa- 

riſb and ward aforeſaid, and alſo ſhe the ſaid A. 

after bis death, and after committing adminiſtra- 

tion io the ſaid A. to wit, the gib day of June in 

the firſt year of the reign of our now lord the king, 

at London aforeſaid, in the pariſh and ward afort- 

faid, and often afterwards by the ſaid I. were rt. 

_ queſted, but the fame to the ſaid I. bave altogether 

. refuſed to pay, and the ſaid A. the ſame to the ſail 

I. fill refuſes to pay. To the damage of the ſaid l. 
of 10001, and thereof be brings ſuit, &c. 
3 Pled Fn Fe og 

to proſecute q ? 

a . Roe. 


K 


r 
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Form of a declaration in caſe for deceit 
upon a warranty of goods. 


Ber B. = op of C. D. bei 

| ax va 2 , &c. For that ng is 
J 3 5 — in the —— 
1 year, &c. at N. in the county aforeſaid, in con- 
| fideration of ſeventeen pounds of lawful money, of 
0 Great Britain, by jbe aforeſaid A. to bim the 964 
1 C. then and there in band paid, did bargin- and 
h fell unto the 2 A. one bogſbead of white Liſbon 
7 wine, and upon 1 ſaid bargain and ſale, 
, be the aid 0. did then and there warrant the 
ſame wine to be neat and perfe wine, and in 
le good condition: but he the ſaid A. in fact ſaith, 
FR that the wine aforeſaid, at the time of the bar- 
> Lain and ſale aforeſaid, was corrupted and adul- 
of terated wine, and if drank, would be hurtful to 
be man's body ; whereby the ſaid A. upon the ſaid 
the bargain and ſale and warranty aforeſaid, was 
ot, very much deceived and defrauded, to 1th, wy, 
the of the ſaid A. &c. 4 1 be bri 
uit, &c. 


The form of a declaration in caſe for a 
nuſance to a man's water. 


Wilts, to B. complains of C. D. 

wit. « the cuſtody of the marſpal, 1 
For that whereas the ſaid A. on the —— day of 
—— in the — year of the reign, &c. and 
akvays from thence hitherto, was and bath been, 
and ſtill is poſſeſſed of a meſſuage or tenement, 
ſituate, lying and being in the pariſh of, &cc. in 
the county aforeſaid, for a certain term of 2 


. then and yet to come: and whereas the ſaid A. 
and all thoſe whoſe eſtate be now hath, of and in 
the meſſuage with the appurtenances aforeſaid, have 
end from the time whereof the memory of man is 


04 to the tontrary, were accuſtomed'to have, and 


of right ought to have, for themſelves and their 
| Jenants, as to the ſaid meſſuage belonging and ap- 
pertaining, in the garden of ' the ſaid A. in and 
out of the river running down and deſcending be- 
teen the meadow of the ſaid. C. called, &c. 
aud the ſaid garden of the aforeſaid A. at all 
times of the year at their pleaſare, clean, pure 
and wholeſome water, to dreſs all manner of vit- 
tuals, for the neceſſary ſuſtenance of men unbabi- 
ting and reſiding in the tenement aforeſaid, with 
te appurtenances, or any. part thereof: neverihe- 
Jeſs the ſaid C. not ignorant of the premiſſes, but 
contriuing and malicjouſly intending the ſaid A. 
in this behalf unjuſtly. to grieve, the — ga) 
of —— Ke. in the —— year, &c. at, &c, 
afareſaid, certain tan-pits in the aforeſaid meadou, 
called, &c. then and there made and digged, and 
continued; and the mud; filth, and other unclean 


things, into the ſaid meadow of the ſaid C. near | 


to the river, and near the ſaid garden of the ſail 
A. then and there out of the tan-pits aforeſaid 
did caſt and evacuate ; and from thence the ſaid 
mud, fillh and uncleanneſs, into the ſaid river 
out of the aforeſaid meadow of bim the ſaid C. 
near to the garden of the dforeſaid A, out of the 
ſame tan-pits then and there being evacuated and 
caſt, into the water of the ſaid A. then and thert 
did run down and deſcend; whereby the ſaid wa- 
ter of him the ſaid A. out of the river near tht 
garden of the ſaid A. for the neceſſary uſe of bin 
the ſaid A. and bis whole family taken and had, 
became putrid, corrupt, and to human bodies al- 
nt I together 


Ot Ax(ons-and'Reſnevios. | 
together unwholeſome 3 whereupon the fad þ. A. 
faith, that be is injured, and bath damage, bee. 
and therefore bt gr bis, faite 9 


Form of a ples in caſe of payment in ſatiſ- 
faction of a promiſe, ad replication, 7 


n A* the aforeſaid ©. D. y T. W. his - 
be. torney, 8 
xc jury, when, &cc. and ſaith, that the ſaid A. B. 


Tairht Bis ts hovd or mttjtatn bis affion = 
again bim ; becauſe be Jays, that 2 

al promiſer and aſſumptions ſor made as ook 
ſaid, to wit, on the —— day, & c. in The 
year of the reign, &c. at, &c. aforeſaid, in the 
county aforeſaid, be abe. fai E: paid to the ſaid 
A. twenty in full ſaiisfaftion of all the 
oy Aue by the freed promiſes and aſſumptions 
declaration of the ſaid N. \gbove- pan fl 
ry and this be is reach ta aver and 
whereupon be preys judgment, if abe 20 4 A. 
os why bave or maintain bis Jaid ation thereof 

bim. 

* And the ſaid A. B. faith, that for for any thi 
by ibe ſaid C. before in pleadin was. ok 
ought not to be barred or preclude Jaded from 
bis action aforeſaid againſt the yy C. *. 
cauſe 25 ſays, that the Reid C. did not pay to the 
ſaid A. the aforeſaid twenty pounds, in manner 
and form as the aforeſaid C. th above alledged : 


and he prays that this may be inquired of by the 
ny 


bad, W i. 4; Ms 


CY 


becauſe he ſays, that be the ſaid C. 3a not make 


| A8 by, &c. bis attorney come 


Of ations and Kemedles: 


Plea that the defendant made no ſuch 


promiſe, &c. in caſe. 


ND the ſaid c. by, &c. his attorney, comes 

and defends the force and injury, when, 

Sc. and ſaith, that the ſaid A. Fae not 10 
bave or maintain his action aforeſaid againſt him 


any ſuch promiſe, in manner and as the ſaid 


A. above complains againſt him; and this be is 
ready to verify ; wherefore be prays j t, if 
the ſaid A. ought to baue or maintain his ation 
thereupon againſt bim. 


A ples of Not guilty, in caſe, | 


and defends the force and injuty, when, 
&cc. ond ſeth that the ſaid A. ought not to 
bave or maintain bis action againſi him, becauſe 
be ſaith, that be is not gal of the why cr 
above laid to bis charge, in ſuch manner 
form as the ſaid A. above complains againſt Frag ; 
and this be is ready io aver; whereupon he prays 


Judgment, &c. 


Aion of account lies againſt a bailiff or re- 
ceiver, &c. to a lord or others, who by reaſon 
of their offices and buſineſſes, are to render ac- 
counts, but refuſe to do it: and this writ or 


action may be brought againſt, 


1. A bailiff or receiver of rents and debts, 
2, Where one was not bailiff or receiver; 
3. Before auditors aſſigned, c. 


A - 
—_—_ es OE Te . CS ow_—_ 


1. If 


"Df Aﬀtons and Remenſes. 

1. If a man makes one bis bailiff of-8 
"nf Ge. he ſhall have a writ of account 
againſt bim as bailiff: alſo where a -perſon 
makes another bis receiver, to receive his rents, 


or debts, Sc. he ſhall have action of account 


againſt him as receiver; and if he appoint 


him his bailiff and receiver, then he may bri 
account againſt him in both ways: but a bail 
cannot be generally charged as a receiver, nor 
a receiver as bailiff. Dauv. Abr. 220. 
A bailiff or receiver makes a deputy; action 
of account lies againſt them, and not againſt 


the deputy: if account is brought again 
as bailiff, he ſhall have his coſts and expences'; 
tis ſaid to be otherwiſe where ſuch action is 
brought againſt him as receiver. An action of 
account may be brought againſt a factor, who 
fells goods and merchandizes and if a man 
have a ſervant, whom he orders ro receive 
money, the maſter ſhall have account againſt 
him, if he were his receiver: but an appten- 
rice is not chargeable in action of account. Co. 


. 172. Leon. 32. 2 Mad. 100. 


If money be received by a wife, account lies 
againſt the huſband ; but action of account liech 
not properly of a thing certain, only of uncer- 
tain things: if a man delivers 10 l. to merchan- 
dize with, he ſhall not have account of the 104. 
bot of the profits, which are uncertain. It is 
no plea-in an accountant, that he was robbed; 
but he may plead that it was without his de- 
fault and negligence, and it will be good. 
Danv. Abr. 215. Co. Lit. 89. 

2, By the ſtatute 4 An. c. 16. aftions of 
account may be brought againſt the executors 
and adminiſtrators of gardians, bailiffs and re- 
ceiyers ; and by Co jointenant, Gc. * 


Of Actions and Remedies, 
the other, his executors and adminiſtrators, as 
bailiff for receiving more than his ſhare. If 
one receive money for my uſe, I ſhall have ac- 
count againſt him as receiver, Sc. So if a 
man enter into land to my uſe, and receive the 
profits of it, I ſhall have action of account 
dpainſt him as bailiff. Fitz. Abr. Account, 6, 

Where a perſon receives money due to me 
upon a bond or obligation; or for rents owing 
to me, I may have account againſt him as my 
receiver; or action of debt, or on the caſe, as 
owing me ſo much money that he hath received. 
A man delivers money to one to pay to me; if 
it be not paid, I ſhall have action of account 
againſt him : and if I pay money to another 
perſon, I may bring action againſt him for ſo 
much received to my uſe; but he may diſ- 
charge himſelf, by ſaying it was for ſome debt, 

or to be paid over by my order to ſome other, 
which he hath done, &c. Lil. Abr. 30, 33. 

Money is delivered to another, to be deli- 
vered over, account lies if it be not delivered: 
and if I deliver money to one to deliver over 
to another for my uſe, and he gives it him, ac- 
count lieth. Danv. Abr. 215. 

3. In actions of account, auditors are to be 
aſſigned, who are judges of record; but what 
may be pleaded in bar to the action, ſhall not 
be allowed to be pleaded before them: the 
magna or defendant may join iſſue, G&c. be- 
ore the auditors, which ſhall be certified to the 
court, and there tried; and they may grant a 
further day to the defendant to account; but if 
he is remiſs, they mult certify the court that he 
will not account. Cro. Car. 161. Danv, Abr. 
231. | 

If the accountant be found in arrear, the au- 
ditors have power to. commit him to priſon, 
to 


Of adtons and Remedies. 


to remain till he makes agreement with the par- 
ty; tho? if he be charged with more receipts 
than he ought, or be not allowed reaſonable ex- 
pences, he may have a writ ex parte lalis out of 
the chancery directed to the ſheriff, to take four 
mainpernors for bringing his body before the 
| barons of the exchequer at a certain day, and to 
warn the lord to appear at the ſame time, &c. 
by ſtatute 13 Ed. 1. cap. 11. Co. Lit. 380. 
And the auditors appointed by the court, 
where an action of account ſhall be depending, 
may adminiſter an oath, and examine the par- 
ties touching the matters in queſtion 3 and for 
their pains ſhall have a reaſonable allowance, to 
be paid by the party on whoſe ſide the ballance 
ſhall appear, by 4 Ann. c. 16. _ 
The judgment in this aftion being only to 
ccount, and no damages given therein, it is 


r, eldom uſed at this day. 
li- Form of a declaration in an action of 
d: | account, 


% 


South'ton, to B. complains of C. D. being 

wit, sin cuſtody of the marſhal, &c. 
a plea, that be render to him a reaſonable ac- 
ount for the time that be was bailiff of him the 
aid A. and the receiver of the monies of the ſame 
. at, &c. in the county aforeſaid ; for that 


be- bereas the ſaid C. was the bailiff of the ſaid A. 
the one meſſuage or farm, and fixiy acres of land, 
nt a c. with the appurtenances in H. afereſaid in 
ut it Ne county of S. aforeſaid, from the day, &c. in 
at he e ear, &c. until the day and year, &c. and for 


Il that time having the care thereof, and power 
let and improve the meſſuage or . aforeſaid 
th the appurtenances, — the rent for the ſame 


2 | meſſuage 


Ot Attons and Remedies. _ 
meſſuage and lands, to the uſe of him the ſaid A. 
during the ſaid time to colle and receive, as re- 
ceiver of the monies of the ſaid A. for the 2 
time, bad received of the money of the ſaid A. at 
H. aforeſaid, by the hands of, &c. twenty pounds, 
and by the bands of, &c. ten pounds, and there 
alſo by the hands of, &c. of lawful money of Great 
Britain, 10 render @ reaſonable account thereof 10 
the ſaid A. when be ſbould be thereunto required: 
nevertheleſs the ſaid C. the often thereto required, 
bis reaſonable account of the ſame to the ſaid A, 
bath not as yet rendered, but the ſame to bim 10 
render hitherto bath denied, and ſtill doth dem; 
whereupon the ſaid A. ſaith, that be is the worſe, 


and hath damage, &c. And therefore be brings 


bis ſuit, &c. 


Action of covenant is brought where a man is 
bound by covenant-in a deed, entered into by 
two or more perſons to do, or not to do ſome 


act or thing agreed betwixt them, when he hath 


— 


broke the ſame: and is divided into, 


1. covenant perſonal for doing any thing, 
2. Covenant real concerning lands. 


1. A covenant between perſons muſt be to do 


what is lawful and poſſible, or it will not by 


binding: and in ſuch caſe, where there is an 
agreement under hand and ſeal, action of cove 
nant may be brought on it; and if one is part 
to a deed, his agreement to pay amounts to | 


covenant, 2 Mod. gt. | WW 
Upon a bond action of covenant lies, it pc 
ving an agreement; and if a perſon covenand 
to pay another a certain ſum of money at a da 
tho' he may bring action of debt for it, yet mi 


rs as a» a EA oit8# 
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writ of covenant be had at his election: but 
when only a hand is to a writing, and not a 
ſeal, covenant lieth not, but action of the caſe 


of all covenants from the covenantee, a cove- 


2 Dany. Ar. 228. Lil. 346. Allen 39. 

If a man covenant with one to Pay him money 
on à time to come, and do not ſay to his execu- 
tors, Fc. If the covenantee die before the day, 
his executors or adminiſtrators ſhall have action 
of covenant for the money, and recover the 


fame: alſo in every cafe where a teſtator is 


T bound by a coyenant, the executor ſhall be li- 
ſe, able, if it be not determined by the teſtator's 
death. Not only parties to deeds, but their 


executors and adminiſtrators, may take advan- 
tage of covenants: but there may be an agree- 


n meat and covenant, only to be performed b 
by the parties themſelves, Dy. 12. 5 Rep, 16. 
me Cro. Eliz. 552. 2 Danv. Abr. 23. 

nach In deeds and articles of covenant, ſometimes 
wo a clauſe for performance, with a penalty, is inſer- 


ted; and other times, and more frequently bonds 
are given for the performance, with a ſufficient 
penalty, ſeparate from the deed ; which laſt be- 
ing ſued, the jury muſt find the penalty, but on 
covenant the damages only. And commonly 
the party damnified in this action ſhall recover 
nothing but damages for the breach; except in 
real actions. F. N. B. 145. | 
2. Where it is agreed, that one man ſhall pay 
100 l. to another tor lands in ſuch a place, this 
is a mutual real covenant ; and action of cove- 
nant lies, if the other party refuſes to convey, 
Cc. And when covenants are diſtin and mu- 
tual, feyeral actions may be brought againſt the 
TH E 3 + -= parties z 


upon breach of the agreement. And by releaſe 
mant is diſcharged, with the action thereon, c. 


33 


54 
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parties; but if there be mutual covenants, and 
the one not to be performed before a coyenant 
precedent, there the covenant is not ſueable till 
the other is performed. Sid. 423., 2 Med. 74. 

A perſon covenants expreſly to repair a houſe, 


and it is burnt down. by lightning, or any other 
accident, yet he ought to repair it, or action of 


covenant lies againſt him; for it way in. his power 


to have guarded againſt it by his contract, by ex- 


ception, &c. tho? a tenant is not ſo bound, by 
covenant in law. But where the uſe of a thing 


is demiſed, and it runs to decay, ſo that the 


leſſee or tenant cannot have the benefit of it; 


for this no action of covenant lieth for the leſ- 
ſee: and if the leaſe, Fc. is not good, there 
can be no covenant, or any breach. Lil. Abr, 


349. . Zelv. 19. 2 Danv. Abr. 233. 
If a man makes a leaſe of lands for years, and 
then turns out the leſſee, he ſhall have covenant 


againſt the leſſor, tho? there be no expreſs cove- 


nant in the deed : but in caſe a ſtranger enters 
before ſuch leſſee, the leſſee ſhall not have an 
action of covenant upon this ouſter, becauſe he 
was never a leſſee in privity to have the action; 
yet a ſtranger to the deed may not take advan- 
tage of a covenant. Zelv. 18. | 

A covenant for the leſſee to enjoy againſt all 
men, extends not to tortious acts and entries, Cc. 
for which the leſſee hath his proper remedy 


againſt the aggreſſors. If a perſon covenants ina 


deed, that he hath good right to grant, c. and 
he hath no right, it is a breach of covenant, for 


which action of covenant lieth: and where 2 


man by his own act diſables himſelf co perform a 
covenant, it is a breach thereof; and no duty ot 
cauſe of action ariſes upon any covenant, till it 


broken. Yaugh, 123. 5 Rep. 21. 2 Bull. 8 
| a 


Ok Aﬀfons and Remedies. 
On covenants in general, if the plaintiff have 
judgment in an action for one breach, and after- 


wards the covenantor breaks his covenant again, 
a new action may be brought, and ſo for every 
breach: or in covenants perpetual, upon a new 
breach, a ſcire facias may be had on the former 
judgment, and the plaintiff need not bring any 
new writ of covenant. Co. Rep. 154. Cro. El. 5. 


Form of a declaration in covenant. 


London, to Xx B. complains of C. D. in the 

wit, + cuſtody of, &c. of a plea of 
covenants broken, (or breach of covenants, for 
that, whereas by certain articles of agreement, in- 
dented and made at L. aforeſaid, that is to ſay, 
in the pariſh of St. Mary le Bow, in tbe ward of, 
&c. on the — day, &c. in the — year of the 


reign, &c, by and between the aforeſaid A. by the 


name of A. B. of, &c. gentleman, of the one part, 
and the ſaid C. by the name of C. D. of, &c. of 
the other part, (which other part of the ſaid arti- 


cles, ſealed with the ſeal of the ſaid C. bearing date 


the ſame day and year above, the ſaid A. brings 
bere into court) it was concluded and agreed between 
the ſaid A. and C. their executors, adminiſtrators, 
and aſſigns, that, &c. (reciting the articles, or the 
particular clauſe for payment of money, &c. where- 
in the breach is to be aſſigned, with the penalty an- 
nexed) as by the ſaid articles of agreement indented 
doth moſt fully appear : and the ſaid A. in fat? 
ſaith, that the aforeſaid articles of agreement in- 
dented were ſealed and executed at L. within the 
pariſh and ward aforeſaid, on the day, &c. in the 
year aboveſaid, and that the ſaid C. neither on the 
ſaid — day of, &c. in the—— year, &c. aſore- 
ſaid, or at any time afterwards hither to, although 
N =. thereunta 


$53 
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thertunto often required by the ſaid A. bath gaid to 
him the ſaid A, the ſaid 7225 &c. in the ſaid 
articles of agreement indented ſpecified, &c. And 
2 the ſaid A. in fact further: ſaith, that the ſaid 
C. the often required thereto by the ſaid A. hath not 
performed all or any of the articles. of agreement or 
covenants in the aforeſaid indenture contained, which 
on the part and behalf of the ſaid C. ought 10 be dont 
and performed, according to the form and effef3 of the 
ſaid indenture ; but to do or perform the ſame hath 

bitherto refuſed, and ſtill doth refuſe ; whereupon 
the ſaid A. ſaith, thai be is injured, and bath ſuſ- 


Ws damage, &c. And ere We; bis ſuit. 
A plea thatial covenants are performed, 


A D the. ſaid C. comes and defends, cc. and 
faith, that all and ſingular the covenants, 
grants, articles and agreements in .the indenturt 
above contained, on the part and bebulf of the. ſaid 
C. to be obſerved, performed, fulfilled-and kept, ar: 
and from the time of the making of the indentar: 
aforeſaid, until the ay of exbibiting of the. bill if 
the ſaid A. were well and truly cel 2 
Fulfulled and kept, according 10 the true intent and 
meaning of the ſaid indenture.;, and this he is read) 
pH e i be 10 Jndgment 44 tit 


mn of dime lies for recovery of goods ot 
N. and delivered to a man to. keep, 
or to deliver. over to a third perſon, who fe. 
fuſes to redeliver them, and detains them in hi 
hands. It is uſed in theſe two caſes: | 


1. For recovering goods detain | 
2. For recovery of deeds and EY 
| I 
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I. This action lies for any thing certain and 


valuable, wherein one may have a right or pro- 
perty ; as for cattle, cloth, e 
plate, jewels, bags of money ſealed, or cheſts 0 
money lock d, ſacks of corn, loads of wood, Ec. 
but for money out of a bag, or. corn out of a 
Tack, c. detinue lies not, becauſe they cannot 
be diſtinguiſhed from another man's corn or 
money; and therefore the party muſt have an 
action on the caſe, Ec. F. N. B. 138. Co. Lit. 286. 
The ching derained muſt be once in the pol- 


ſeſſion of the defendant ; which is not to be al- 


tered by act of law, as ſeizure in execution, c. 
and the nature of the thing muſt continue with- 
out alteration, to intitle tis action; ſo that if 
leather be made into ſhoes, or timber be uſed in 
building, Cc. the. writ of detinue will not lie. 
In caſe. of delivery of goods, if a perſon to 
whom a thing is delivered dieth, detinue may 
be brought againſt his executors, or againſt any 
2 to whom the ſame comes; as if things 
delivered to be kept, whether by the party, 
or his father, anceſtor, Sc. he may bring this 
action, if detained, 11 Rep. 89. 4 Rep. $3. 
If one lends me a horſe, or ſuch like thing, he 
muſt baye the very thing reſtored, c. or de- 
tinue lieth-againſt me: tho? where goods, c. 
are delivered by way of loan, as if one lend an- 
other money, corn, or the like, he cannot ex- 
pect the ſame thing again; but the ſame in ſpe- 
cie and quantity, Grantees of goods, and per- 
ſons to whom they are to be delivered over, Ir. 


ſhall have action of detinue: aud if a man _bar- 
gain and fell goods, upon condition to be void, 


on payment of money at a day; if he pays it, 


he may have detinue for the goods. Cro. Lit. - 


89. Cro. Eliz. 267, Bulſt, 69. 
Neger e | A ge- 


A 
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A general action of detinue lies againſt one 
that finds a man's goods; though if I deliver 
any thing to a perſon, to re- deliver to me, and 
he loſes it, if another finds the thing, and de- 
livers it to one who has right to the ſame, he 
3 not chargeable to me in detinue: but where 


any goods are delivered to a man, and he deli- 


vers them to another, action of detinue may be 
had againſt the ſecond perſon ; and if he deliyer 
the goods to a party having right thereto, yet 
tis 94, R is anſwerable, 9 H. 6. 58. 2 Dany, 
Abr. 5 

| if a a path receives goods of me he my bſe, 
I may take my goods agaih without requeſt ; 

or if they are left or delivered to deliver to an- 
other man, before they are delivered I may coun- 
termand the authority, and require. the goods 


again; and may bring an action, or take the 
goods where I find them. Co. Lit. 498. 

2. Action of detinue may be had for charters, 
which make the title of lands; and the heir 
ſhall have a detinue of charters or writings, al- 


tho? he hath not the lands: and in this action, 
judgment is given to deliver the deed found by 
verdict to be detained, or the value, Sc. But 
if the iſſue be upon the detinue, and it is found 
that the defendant hath burnt or deſtroyed the 
charters, the judgment ſhall be for the plaintiff 


to recover the land in damages; and not the 


deeds, which' ir appears cannot be had, F, N. 
B. 308. 2 Ral. Abr. 101. 

Where the charters relate to the freehold, 
detinue muſt be brought in the Common Pleas, 
and in no other court : and the defendant cannot 
wage law upon a detinue of writings concern- 
ing the inheritance of lands nor of any inden- 
ture of leaſe for years; but a defendant may 


4 wage 
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be unjuſtly detains from bim, &c. 
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wage his law in detinue in almoſt all caſes touch · 
ing goods or chattels ; to prevent which trover 
may be brought, when the converſion changes 
the detinue to action of the caſe, and he cannot 
wage his law. Co. Lit. 286. 


Form of a declaration in action of detinue. 


B. complains of C. D. being in cuſtody of 
* the marſhal, &c. of a plea, that be render 
him chattels to the value of twenty pounds, which 
For that 
whereas the ſaid A. on the — day, &c. in the 
— year of, &c. at M. in the county aforeſaid, 
delivered to the ſaid C. divers chattels, that is to 
ſay, one yellow mobair bed, with the feather-bed, 


bolſter and two pillows, &c. belonging, and one 


wallnut-tree table, a pier looking-glaſs, 8c. of the 
value of, &c. to be ſafe kept by the ſaid C. and to 
bim the ſaid A. to be re-delivered, when-be ſhould 
be thereto required ; yet the ſaid C. tho often re- 
quired, the chattels aforeſaid bath not re-delivered 
to the ſaid A. but the ſame to him hitherto to re- de- 
liver bath denied, and ſtill doth deny, and unjuſtly 
detain ; whereupon the ſaid A. ſaith, that be is in 
Jured, and bath damage to the value, &c, And 
thereof be brings bis ſuit, &c. 


Alion of trover and converſion is a ſpecial 
action of the caſe, lying where a man having 
found goods refuſeth to deliver them to the 
owner upon demand. Or if one hath in his 
poſſeſſion my goods, by delivery to him, and he 
ſells or uſes them without my conſent, this is a 
converſion for which trover lies; and ſo if he 
doth not actually convert them, but doth not de- 
liver them to me on demand. 3 


An 
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An action of trover, or detinue, may be 
"brought for goods detained ; for the party ſhall 
"have his goods derained, if they may be had, or 
damages to the value for the detaining and con- 
verſion of them: after the goods are demanded, 
if the perſon having them denies the delivery 
thereof, detinue or this action lies; and a denial 
to deliver is a converſion in law: alſo 


or trover lies for the ſame thing; and the al- 


ledging the converſion of the goods in treſpaſs, 


is to aggravate damages. If where a bond, &c. 
is detained, the money be received thereon, ac- 
tion of account lies againſt the receiver, (Fc. 

Cro. Fac. 50. 2 Lutwp. 1 +. Sd Shay F 
For any live goods, or things inanimate, tro- 
ver will lie; and a plaintiff may chuſe to have his 
action of trover Jooſt the firſt finder of the 
goods, or any other who gets them afterwards; 
and an executor may bring trover for the goods 
of the teſtator : and either by finding or de- 
livery of goods, as the defendant hath a Jawful 
poſſeſſion, there muſt be a demand and refuſal 
to make the converſion ; but if the poſſeſſion 
was tortious, as if the defendant take away my 
hat, Sc. the very taking is a ſufficient proof of 
a conyerſion, without any thing farther. Sid. 

264. 3 Salk. 365. OED 

The action of trover and converſion lieth for 
goods, altho? they come into the. poſſeſſion of 
the plaintiff before the action brought, whick 
doth not ſatisfy for the detainer, or purge the 
wrong : in caſe a perſon takes the horſe of an- 
other, and rides him, and then delivers the ſame 
to the party, he may notwithſtanding have tto- 
ver, it being a converſion, and re-delivery is no 
bar: but where a defendant generally tenders the 
goods, if the plaintiff refuſe to receive * 
| , 43 4 IT at 
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that will go in mitigation of damages ; th&ugh 
the plaintiff may bring trover flill. Danv. Abr. 
a, BS LS m 

One puts out cattle to paſture, and then ſells 
them, the buyer may have trover againſt the 
farmer, c. if he refuſes fo let them go till paid 
for ; and his remedy muſt be by action for what 
is due to him for depaſturing the cattle: for he + 
may not detain them for the debt; as in caſe of 
an inn-keeper, or taylor, &c. for things in their 
cuſtody. Cro. Car. 27. 2 Lil. Ar. 622. 

If a man finds goods, he ought not to abuſe 
or uſe them, for therein lies the offence, to found 
this action, the point of which is the converſion ; 
in this caſe, the party finding is to deliver them 
on demand, Sc. though he may anſwer, that he 
knows not whether the plaintiff is the true ow- 
ner. And where' goods loſt are found in the 
hands of another, it he bought them in open 


ful fair or market, this alters the property, and the 
{al plaintiff cannot recover them from him. Danv. 
on Ar. 22. Co. Lit. 498. 5 n 

ny In action of trover, if a converſion cannot be 
of proved, then proof is to be had of a demand 


14. made of the thing, before the action brought, 

and that it was not delivered; and the property 
for of the plaintiff muſt be proved, before the goods 
of came to the defendant's hands, c. 


The form of a declaration in Trover. 


London, A B. complains of C. D. being in the 


7a to wit. TX * cuſtody of, &c. For that where- 
8 no as the ſaid A. the — day of, &c. in the — Year 
* che . 27 {bt reign, &c. at L.. aforeſaid, in the pariſh 


of St. Mary le Bow, in the ward, &c. was poſ- 
ſelſed of one large ſilver tankard, marked with the 
. letters, 


letters, &c. of the price of fix pounds, as of 
his own proper goods; and being ſo thereof poſ- 
ſeſſed, the ſaid A. afterwards, that is to ſay, the — 
day of, &c. in the —— year aboveſaid, at L. 
aforeſaid, in the pariſh and ward aforeſaid, the 
ſaid tankard out of his hands and poſſeſſion did ca- 
ſually loſe, and was deprived of the ſame; which 
ſaid tankard afterwards, that is to ſay, the ſaid 
day, &c. in the, &c. year aboveſaid, at L. afore- 
ſaid, in the pariſh and ward aforeſaid, by finding 
came to the hands and poſſeſſion of the ſaid C. Ne- 
vertheleſs the ſaid C. knowing the ſaid tankard to 
be the proper tankard of the ſaid A. and to bim 
the ſaid A. of right to belong and appertain, con- 
triving and intending craftily and ſubtilly to de- 
ceive and defraud the ſaid A. in this particular, 
the tankard aforeſaid to the ſame A. altho* there- 
unto often required, bath not delivered ; but the 
ſaid tankard afterwards, that is to ſay, the — day 
of, &c. in the year aforeſaid, at L. aforeſaid, in 
the pariſh and ward aforeſaid, the ſaid C. to bis 
own proper uſe did then and there diſpoſe of and 
convert; to the damage of the ſaid A. &c.' And 
therefore be brings his Suit. N 


Form of a plea in trover, with a traverſe 
of the converſion. 


" A ND tbe ſaid C. by &c. his attorney, comes, 

and defends the force and injury when &c. 

and ſaith, thai the ſaid A. ought not to bave or 
maintain bis action aforeſaid againſt him; becauſe 

he ſays, that the city of L. is an ancient city, 

and in the ſaid city there is had, and from the 

time whereof the memory of man is not to the con- 

trary, there always was had and kept a common 

market every day in the week, in the day-time, 


from 
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om the riſing until the ſetting of the. ſun-of- the 
2 day, 17 a places of the ſaid city, (Sun-! 
days and feſti s. only. excepted). for all per- 
ſons freeh ie buy or ſell; in which one party of the 
contrafors is a citizen and freeman of the ſame. ci - ; 
iy : and the ſaid C. further ſaith, That on the — 
day of, &c. in the hear, &c. aboveſaid, be- 
ing tueſday, and no feſtival day, one E. F. at L. 
aforeſaid, in the pariſh. and: ward aforeſaid, was 
poſſeſſed of the filver tankard aforeſaid, and ſo be- 
ing poſſeſſed thereof, then and there in the day-time 
of the ſaid day, &c. after ſun riſing and before the 
un ſetting of that day, that is io ſay, at eleven 
clock in the forenoon of the ſaid day, for four 
pounds of lawful money of Great Britain, unto the 
aid E. by him the ſaid C. in hand paid, then and 
bere in the open market of the ſaid city, the ſaid 
ankard in the ſaid open market then being, did 
argain and ſell unto the ſaid C. the tankard afore- 
aid, and the ſaid C. then being a freeman and ci- 
izen of the ſaid city, that is to ſay, free of the 
art or miſtery of, &c. of the city of L. whereby 
be the ſaid C. was poſſeſſed of and intitled to ibe 
id tankard, as of bis proper goods; and being 
0 miitled thereto, the aforeſaid tankard, after- 
ards, that is to ſay, the ſaid day, &c. in the — 
ear, &c. aboveſaid, at L. in the pariſh and ward 
oreſaid, to the proper uſe of him the ſaid C. did 
t/poſe and convert, as it was lawful for him to 
lo Without that, that be is guilty of any other 
moerfion of the ſaid tankard, to his uſe in manner 
nd form as the ſaid A. by bis declaration afore- 
id bath alledged ; and this be is ready to verify : 
bereupon be prays judgment if the ſaid A. ought 
 bave or maintain his ſaid action againſt him, 


0. 
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de brought. There are ſeveral diviſions of ac- 


as that he lay in wait to rob or murder any one; 


Of Aﬀfons and Remedies. 
Aion of ſlander lieth for defaming a perſon in 
his reputation; being no more than an action 
on the cafe for words, Sc. And when words 
ſpoken affect a man's life, or liberty, office, 
trade, or tend to loſs of preferment in marriage, 
ſervice, c. or to his difinheritance, or which 
occaſion any particular damage, this action may 


tions of flander as follow: 
1. For charging a man with particular 


crim 


Ft} 
2. Slander of perſons in their offices and 


| 3 | 
3. A a man's title to an eftate, 
c. 
4. Of defamation by libels. 

1. Where any words are maliciouſly ſpoken 
of another, for which, if true, they would touch 
his life, or he might be puniſhed, action of ſlan. 
der lies; as to call a man traitor, robber, felon, 
Sc. or charge him with the committing any d 
theſe crimes; or to ſay of one, if he might bar 
his will, he would do ſuch a thing, which thing 
is actionable. 10 Rep. 130. Dy. 19. 

To reproach a perſon with a heinous crime, 


K5 2 2 A aw r 


to charge a man with a rape, that he did raviſba 
was guilty of raviſhing a certain woman; or iy 
he ſhould have been hanged for a rape, c. and 
charging one with ſodomy or buggery, Ec. be 
ing very penal by the law, for theſe action lie 
The charging a perſon with ſtealing things, ori 
a receiver of ſtolen goods, are actionabſe; th 
the words muſt import a certain charge of 
lony, and not be of cutting and taking aw 
ſtanding corn, apples from trees, Cc. — 
1 acti 
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action of ſlander may be had ſot calling a perfon 
thief; unleſs ſomething of qualification be cou- 
pled to prove the thing no felony : and for con- 
ſpiring to indict a man falſly and maliciouſly of 
felony, or other offence, on his acquittal, &e. 
but not if it appears on the trial there was pro- 
bable cauſe for the indiftment. Rep. 589, 
Bult. 112. 3 X 
For ſaying of another, that he hath killed, of 
concealed the murder of ſuch a man, action 
lies z but the defendant may ſhew that the party 
is or was alive at the ſpeaking of the words, 
and then no action will lie thereon, To ſay of 
one formerly that he was a witeh, and did be- 
witch a certain perſon, &c. was aQtienable z tho? 
not for calling a woman witch, without more 
words importing that ſhe had bewitched ſome 
body, or his goods, &. For faying one is a 
pirate, or maintainer of pirates, action of ſlan- 
der lieth; and fo it is to ſay of a man, that he 
did burn a dwelling-houſe, or a barn with corn, 


Zelv. 184. 


of falſe deeds, or wich perjury, bribery, extor- 
tion, maincenance, Ec. all which are puniſhable 
by the common and ſtatute laws, and affect a 
man's liberty and eſtate ; for theſe words an 
action of ſlander may be brought. If one fay 
of a perſon, that he could prove him perjured in 
a court of record; or call him perjur'd knave, 
action lies; ſo where a man ſays he gavoanother 
money for forſwearing himſelf; and when the 
words eharge the party with ſubornation of per- 


jury.  Brownl.19. 3 Int. 163. Danv. Abr. 9. 


F 2. To 


Sc. Dy. 236. Brownl. 15. 2 But. 134. 
Such words as charge a perſon with forgery 
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Of Aﬀtons and Remedies; 
2, To ſay of a member of parliament, or a 
biſhop, Ec. that he is a papiſt, is actionable: 
and for ſaying a parſon preaches lies in the pul- 
pit, action of ſlander lieth; not if words are, 
he is a preacher of falſe doctrine. If one call a 


juſtice of peace falſe juſtice, Sc. A doctor of 


phy ſick fool, aſs, empirick and mountebank ; 
or ſay that a counſellor is no lawyer; call an 
attorney rogue and knave in his profeſſion z. or 
to ſay of him that he is not fit to be an attor- 
ney ; and calling aclerk in court a corrupt man, 
Sc. in theſe cafes action lies. 2 Brownl. 166. 
Danv. Abr. 119, 113. 4 Rep. 1. 
An action of ſlander will lie for words ſpoke 


againſt a ſheriff, receiver, ſteward of a court, 


mayor, conſtable, Sc. but the words ſpoken 
mult relite to the office, and'the perſon be an 
officer at that time. For ſaying of a merchant 
or tradeſman, that he is a beggarly fellow, and 
not able to pay his debts; or to call, him bank- 
rupt, or ſay he will be a bankrupt ſhortly ; and 


ſaying of any other, that he is a runaway, and 


dares not ſhew his face: that a man is a cheat- 
ing knave in his trade; or that he keeps a falſe 
book in his ſhop, Sc. whereby he is injured, 
action lies. But words of heat, as where a per- 
ſon in a paſſion calls another rogue, knave, or 
villain, unleſs he apply the words, by ſaying vil- 


lain to ſuch man, or knave in ſuch an affair, Sc. 


will bear no action. 10 Rep. 61. Danv. Abr. 
114. Heb. 93. T. Raym is wn i) wot * 

If one ſay, that an alchouſe-keeper keeps a 
bawdy-houſe, action lieth; but to ſay an inn- 
keeper harbours rogues, &c. is not actionable, 
for his houſe is common to all gueſts. For 
calling a man whore-maſter, or a woman whore, 


except in London by the cultom of the city, no 
f action 
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action lieth : tho? to ſay of à man that he is a 
common whore-maſter, .and lay with a certain 
woman, and is a drunken fellow, Sc. Or that a 
woman hath a baſtard, or is wich child, and lay 
with ſuch a man, &c. whereby either of them 
loſe their marriage, are actionable; but not with- 
out ſpecial damage on action at common law. 
Cro. Eliz. 582. 2 Rol. Rep. 136. 4 Rep. 16. 
2 Salk. 696. 2 Ld Raym. 959. | 

Where a man is courting a woman, if another 
ſay of him, that he hath the French diſeaſe, &c, 
or for ſaying of a perſon, he hath the pox, le- 


to be ſeparated from ſociety, action of ſlander 
lies: but 'tis otherwiſe if the words are that he 
had the pox, after cured. The ſaying of one who 
ſtands for a place, that he is an ignorant man, 
and not qualified; or of a parſon, that he is an 
excommunicate, &c. if thereby he loſeth his 
preferment, and the ſervant. his ſervice, *cis acti- 
onable. Cro. Fac. 430. Danv. Abr. 87, 103. 
Ee. M.. har 
3. Slandering the title of another perſon is 
houſe or lands, or that he hath no good eſtate 
therein, Fc. when he is about to ſell or let the 
ſame, and by this ſlander the chapman falls off. 
And for calling a man baſtard, that is heir to 
an eſtate, action lieth ; tho? he be not about to 
ſell it, and he have no particular loſs by ſpeaking 
the words, for thereby the title of the land may 
be drawn in queſtion : but *cis ſaid, if he be 
an heir apparent, the action lies not till he is 
diſinherited or ptejudiced by it; and if he who 
ſpoke the words claim the eſtate as next heir, 
the action will not lie, which may be ſet forth 
r by 


proſy, Cc. by reaſon of which he ought by la- 


actionable; as to ſay he has no right to ſuch a 


Y 


* 


— 


juſtify che whole, 
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by way of bar. Rep. 77. 4 Rep. 18. Daus. 

As to ſlander of perſons, tho? ſcandalous words 
are ſpoken before a man's face, or behind his 
back, by way of affirmation- or report, in jeſt 
or earneſt, when ſober or drunk, | 


/ *s bit BE. $ Y are 
actionable ; and fo it is if the words are ſpoke 


directly or indirectly, or obliquely ; and tho! they 
are pronounced in any language, if underſtood: 


but where they can have à double interprgta- 


tion, they ſhall be taken in the mildeſt ſenſe 
that no action ſhall lie. 4 Rep. 14. Hob. 236. 
Cro. Fac.-4.38. 1 . e 
If one ſay that another ſaid @ third perſon did 
a certain ſcandalous thing, ſuch third perſon may 
have his action of ſlagder a inſt the firſt 0, 
with an averment that the ſecond never ad 
whereby the firſt is the apthor of the ſcandal. 
In caſe the ſlander proceeds from a man's wiſe, 
the huſhand and wife muſt be ſued for it, and 
not ſhe alone: and for any ſcandal againſt the 
wife, he and ſhe are to bring the action; hut 
for words againſt both a man and his wife, the 
huſband may proſecute one action for his flan- 
der, and he and the wife may afterwards ſue an- 
other action for hers. Cro. Jac. 406, Styles 
113, 161. ERS | 
When the words are utterly incertain, no in- 
nuendo or averment can make them good; and 
to theſe actions the defendant may plead the ge- 
neral iſſue, Not guilty z or if the plaintiff 9 
clares on ſome of the words only, when all to- 
gether they are not actionable, he may ſex them 
orth at large as he ſpoke them, and traverſe or 
. Alſo if the defendant 
can make proof of the words, he way plead ſpc- 
cial juſtification z but if the plea be not made 


good, 
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damages will be aggravated. Shles 70. 


* 67. Co. Ent. 26. 
1 + RA by libel, as by ſcandalous wri- 
king; Or. is like wiſe actionable; and printing or 
writing may de libellous, if the ſcandal is not 
charged im direct terms, but ironically, or tho? 
there de only the firſt and laſt letter of the name, 
if ide jary will find it to point at a parcicular 
: and the perſon WhO is the author or 
contriver, and the procurer, and publiſher of a 
libet; knowing it co be ſuch, are all puniſhable, 
as are bookſellers, &c. Who ſe ſets, alth& 
they know not the contents thereof. 5 Rep. 
125 Moor 862. 5 Mod. 167. 
And & libelſer ſhall be puniſhed, though the 
party of whom the words be ſpoken is dead; 
and notwithſtanding the matter of the libel is 
true, for it is not material Whether it be true or 
falle, if che profecution he by way of indietmetit 
or informarion 3 but in an action of the cafe, 
one 0 that it is true. Hob. 293. 
on . J ſtify 53 
Bur feandalods matter in legal proceedings, 


alledged in a court of juſtice, amounts not to any 
Ubel, Sc. 


The form of a declaration in action of + 


flander. 


Fr. um of C. D. ben in the cuſtody 


the — &c. For that whereas 
the ſaid 4 is a gord, true and faithful ſubjess of 
our Lord the now Ning, and bath bitberto fromthe 
time of his birth, behaved bimſelf as a rk, true 
and faithful ſabjelx of our ſaid Lord th# King, and 
bis predeceſſors, Kings and Queens of this key ; 
and for the whole time aforeſaid was reckoned, ef- 


3 our, 


teemed and reputed of good name, fame, behavi- 
F 


6g 
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our, condition and converſation, as well among his 
neighbours as all other faithful ſubjetts of. our ſaid 
Lord the now King, to whom the ſaid A. was known 
and whereas the [aid A. now is, and for the ſpace of 
fifteen years laſt paſt bas been a linen draper, and 
bath ſkilfully exerciſed and uſed the ſaid trade and 


muyſtery during all that time, that is to ſay, at, &c. 


in the county afareſaid and in all the ſaid time hath 
ſufficiently got and gained his living, and a ſupport 
for bim and his family, by exerciſing the art or my- 
ſtery aforeſaid ;, andthe ſaid A, bath juſtly and honeſtly 
For the whole time aforeſaid bought divers wares and 
merchandizes, and other things appertaining io the 
trade of bim the ſaid A. for the beiter ſupport of 
himſelf and family, and io the great increaſe of bis 
riches, of ſeveral perſons. creditors of the ſaid A. 
reſiding and dwelling at, &c. aforeſaid, as well upon 
credit, as for ready money in hand paid; and bath 
always, upon requeſt, paid and ſatisfied all and ſin- 
gular ſums of money, for the things or wares what: 
ſoever by him upon credit bought and received of any 
perſons for all the time aforeſaid, or in any manner 
had, and all other his debis, without fraud or delay; 
and by that means obtained to bimſelf great credit, 
reputation and eſteem of divers faithful ſubjet3s of 
our ſaid Lord the King, with whom the ſaid A. did 
trade and deal in the art or myſtery aforeſaid, or in 
any other manner. Yet the ſaid C. not ignorant of 


' thepremiſſes, but contriving and-maliciouſly intending 


not only to hurt, impair and injure the good name, 
fame, credit and reputation of the ſaid A. but to 
draw him the [aid A. into great miſtruſt and diſcredit, 
among the ſubjecis of our ſaid Lord the now King, 
with whom the ſaid A. bad any commerce or dealings 
in his art and myſtery aforeſaid, and ſo that for the 


F uure na perſon ſould give any credit to the 1 
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and likewiſe to leſſen the knowledge of the ſaid A. in 
bis art A on the — day of, &c. at, &c. 
aforeſaid, diſcourſing with certain ſubjects of our 
aid-Lord the King, of the ſaid A. and of his art or 
myſtery aforeſaid and his knowleage therein, in the 
preſence and bearing of very many perſons, then and 
there being preſent, did faifly, maliciquſly, and pub- 
lickly ſpeak, affirm, report, ulter and publiſh of the 
faid A, theſe. falſe, ſcandalous and malicious words 
following, that is to ſay, He (meaning ibe ſaid A.) 
doth not underſtand. his buſineſs, (meaning the 
art or myſtery of bim the. ſaid A.) and he (mean- 
ing again the ſaid A.) is broke, and hath no li- 
nen to ſhew z ' by the ſpeaking, uttering and pub- 
liſbing of which ſaid falſe and ſcandalous words, 
the ſaid A. is not only :njured in his good name, 
fame, credit and eſteem aforeſaid, and greatly ſcan- 
dalized in bis art and myſtery aforeſaid, Bui 
alſo upon that account, bis neghbours and divers 
other ſubjetts of our ſaid Lord the now King, with 
whom the ſaid A. then before uſed to deal in bis art 
or myſtery, and who before that time had ſold divers 
goods and merchandizes upon credit to the ſame A. 
have kept themſelves from the acquaintance of him 
the ſaid A. and daily more and more da withdraw 
themſelves; and have intirely refuſed to have any 
commerce with the ſaid A. in buying, ſelling and 
bargaining in his art or myſtery aforeſaid, and 10 
give any credit to the ſaid A. and ſtill do refuſe and 
aefift : whereupon the ſaid A. ſaith, that he is in- 
jured, and hath damage to the value, &c. Aud 
{berefore be brings his ſuit. | 
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 Fotm of a decleration for, fandering 3 2 
e 


wür A 5 complains of C. D. being in 
| e c:ſtody of, &c. 8 


aid A. was, and 8 fs Le ferſed in his demeſſe 


as of fee of and in one maſſuage and ten acres of 
land, with the appurtenances, ftuate, lying and bring 
in M. in the county aforeſaid y and being ſo ſciſed, tho 
faid A: afterwards, that is to fay, the — day of, 
&c. in the . year, &c. had a conference with 
oye E. F. gentleman, —— the bargaining, 


ſling and aſſuring of the ſaid meſſuage and land, 


with the appurtenances and the whole ale, rigbt, 
lille, and intereſt of the ſaid A. in the ſame, 


money of Great Britain, to the ſaid A. by the ſaid 


E. 10 be paid, to the ſaid E. bis heirs and affigns 


to which bargain and ſalt of the meſſuage 2.5 
lands aforeſaid, for the confideration ge the 
fajd E. with the aforeſaid A. bad'afually agreed, 

or intended to agree : nevertheleſs the aforeſaid C. 
not being ignorant of the prenuſſes, but malicionſly 
intending the ſaid” A. in that particular to oppreſs 


and injure, and altogether to hinder the ſaid A. 


from the ſele and alienation of the ſaid meſſuage 
and ten acres of land, with be Appurtenances, and 
of his whole right, title and intereſt in the ſame, 
and alſo the right, eftate and title of the ſaid A. of, 


in and 10 the Nall meſſuage and land, with the ap- 
purtenances, greatly to [candatize, aftewards, that 
Is to ſay, on the — day of, &c. in the — year, 


&c. aboveſaid, at M. aforeſaid, in the preſence and 
bearing of one G. H. and of divers other faithful 
ſubjetts of our Lord the now King, did ſcandalouſly, 


maliciouſy and openly ſay, affirm, repeat and * 


| 
| 
; 
j 
ö 
; 
5 
. 
4 
5 
8 
9 
fe. 
1 
7 
1 
2 
h 
f 


> 5 : 


Df Icktons and Remedies. 

72 ſaid A. ibeſe Engliſh words following, that 
{0 ſay, Mr. A. B. (meaning the aforeſaid A.) 
hath no right or title to the meſſuage and land 
in, &c. (meaning the aforeſaid meſſuage and ten 
ares) And if you (tbe aforeſaid G. H. meaning) 
will give me (meaning ibe ſaid C.) five ſhillings, 1 
will give you ten pounds, if the lands (weaning 
the fatid ten acres) be not recovered againſt the 
faid A. B. by reaſon of which ſcandalous words 
aforeſaid, ſo polen, affirmed and publiſhed, the afore- 

id F. doubting and fearing the eftate, right and 
title of the ſaid A. of and in the ſaid meſſuage and 
ten acre? of land, with the appurtenances, not to be 


good and valid in law, bis bargain aforeſaid with 


the ſaid A. for the ſaid meſſuage and land, and the 
fight, title, and intereſt of the ſaid A. in the ſame, 
to hold and perform altogether refuſed ; and alfo di- 
vers other ſubjetts of our ſaid Lord the King, «who 
before the ſaying and publiſhing of the ſcandalous 
words aforeſaid, with the ſaid A. for the aforeſaid 
meſſuage and ten acres, of land, and for bis right and 
intereſt in the ſame, would bave bargained and con- 
trated, by occaſion of the ſaying of the ſaid words, 
cht hum ibe ſaid A. concerning the ſaid meſſnage 
and land, in any way to meddle intively did refuſe ;, 
to ths damage of the ſaid A. 8c, And therefore 
be brings bis ſuit, &c, | 


Aion of aſſault and battery is an action for a 
treſpaſs againſt a man's, perſon, where any inju- 
ry is done to another in a violent manner; as 
by ſtriking or beating of a man, puſhing, jolt- 
ing, filliping upon the noſe; Sc. and as in indict. 
ment for this offence for a breach of the peace, 
the party ſhall be fined; fo on an action 
ſhall' render damages. Dall. 282. 


r 


nw” Pkt Affons and Remedies. | 
p If a man in anger lift up or ſtretch forth his 
f | arm, and offer to ſtrike or menace another; or 
hold up any weapon to ſtrike at him, being with- 
in his reach; or ſhall thruſt or puſh a perſon; 
caſt a ſtone at him, tho? he be not ſtruck there. 
with ; throw wine in another's face, or-upon his 
clothes, c. Theſe are treſpaſſes and aſſaults in 
law, for which action lies: and if one threaten 
to beat or do me ſome bodily miſchief, or lieth 
in wait to do it; if I dare not follow my buſineſs 
as at other times, and I have any loſs thereby, I 
may have this action. Bro. Treſp. 236. Finch 
29. 18 Ed. 4. 28. 8 
To hold a perſon by the arm is an aſſault, if 
not battery; and to ſtrike one, altho' he is not 
hurt with the blow; and ſtriking at him, if he 
be neither hit nor hurt, have been held an aſſault: 
for it does not always imply a hitting or blow, 
becauſe in treſpaſs for aſſault and battery, a de- 
fendant may be found guilty of the aſſault, and 
excuſed of the battery. But if any one ſtrike at 
another, at a great diſtance z or if it be near, or 
he throw ſtones at him, &c. merrily or acciden- 
tally, and not purpoſely; no action will lie, 22 
A, 60. Pinch 40. | T 
It is faid the leaſt touching of another in anger 
is a battery; and tho? battery may not be com- 
mitted by attempting to beat, but generally a 
ſtroke muſt be actually given; yet if one comes 
to the aſſiſtance of another who is beating a 
third perſon, tho' he do net touch him, he is 
guilty of battery; and he who commands or 
procures a battery to be done, may be charged as 
a principal in this action. And ſpitting in a 
man's face, Cc. is battery, if not done by acci- 


dent, Hob. 176. Co.Lit.57. 6 Mod. 149.71 


Of Actions and Remedfes; | 


If two or more perſons meet in a narrow 


paſſage, and without any violence or deſign of 


harm, the one touches the other gently, it will 
be no battery: though if any of them uſe vio- 
lence to force his way in a rude manner, or any 
ſtruggle is made about the paſſage to that de- 
gree as to do hurt; it will be a battery, for 
which action of aſſault and battery heth. 6 Mad. 
| To lay hands gently on another, not in anger, 
is no battery to found an action; the law will 
not preſume any damage: and in this caſe the 
gefendant may juſtify molliter manus impoſuit. 
Alſo a man may juſtify an aſſault, in defence of 
his perſon or goods; or of his wife, father, 


mother, maſter, Cc. and for the maintenance 


of juſtice: and when a perſon is. beaten by an- 
other, he may return it, and plead that the other's 
battery was occaſioned by his own aſſault, Cro, 
Eliz. 770. Kel. 64. 2 Inſt. 316. | 
A man and his wife may have this action to- 
gether, for any the leaſt beating of the wife; in 
caſe it be ſuch a battery, as thereby he loſes her 


company or - ſervice, he alone may bring it: 


and actions for loſs and injury done to the huſ- 
band, in depriving him at the converſation and 
ſervice of his wife, are generally laid for aſſault- 
ing and detaining. the wife, Sc. whereupon 


large damages are given. 3 Rep. 113. 10 
Rep. 130. Cro. Fac. 538. PA 


For the aſſault and battery of a man's wife, 


child or ſeryant, the huſband, father and maſter 
ſhall have action of treſpaſs: but a huſband 
himſelf may by law moderately correct his wife; 
a maſter his ſervant or apprentice, a ſchool- 
maſter his ſcholar, &c. and it will not be bat- 
tery, 2 Rol. Ar. 546. 8 f 0450 
3 Where 


* : 1 * 
0 Fy E % 
* i 


75 


76 


 greally deſpaived of; and other injurids then and 


Oft Afﬀlotis' and Remedies. | 


Where any man. is aſſauked or beaten, and 
he hath no witneſſes to prove the arne, the 
party inflead of this action may bring an ififor- 
mation in che c- office. 


be of 2 declaration in aſſault and battery. 


| South'ton to B. complains of C. D. being 


wir. nin cuſtody of tht marſhal, &c. 
of that, that be the ſaid C. on the——day of, &e. 
in tht == year of the reign, &c. with force and 
arms, 10 wit, with ſwords, a ves, fiſts and knives, 


in and upon the ſaid A. at, &c. in the county 


frid, made an aſſault, and bim then and there did 
beat, wound and evilly treat, ſo that bis lift was 


there did to him the ſaid A. againſt the prace of our 
Lord the now Ning; to the damage of the ſaid A. 
&c. And therefore be brings his fuit. 


Aclion of treſpaſs lies generally for any wrong 


or damage, which is done with force and arms 


by one private man to another; ſometimes 
againſt the perſon of a man, and ſometimes 


againſt his goods and lands, &c, And mY ſhall 
her divide this action into, 


1. Treſpaſs to a man's lands or goods. 

2. Where divers actions are brought and 
treſpaſſes continued, 

3. Action of treſpaſs by ſtatute. 


x. In all treſpaſſes, there ought to be a voſun- 


trary act, and a damage: and action of treſpaſs 
lieth where a man makes an entry on the 
lands of another, and does damage; and - 
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paſs ui & armis may be brought by him that hath 
the poſſeſſion of goods, or of a houle, if he be 


diſturbed in his poſſcſſion. 2 Ral. Ar. 372. 


Treſpaſſes actionable are done with pretence of 
title, by which the property is altered, or with- 


out pretence of title; and they are local, that is, 


annexed to a place, as breaking the cloſe of an- 


ther, Sc. or tranſitory, as the carrying away a 


rſon's goods, c. A perſon that hath but a 
— poſſeſſion of a houſe or land, may maintain 
treſpaſs againſt him who has no right; and he 
who has but the herbage, may have it for a 
wrong done him in the graſs or ground. Finch 
303, 108, . „„ 7 
Entring into a houſe againſt the will of the 
owner, is treſpaſs for which action lies; but 3 
man may lawfully come into the houſe of 
another, to demand or pay money, Sc. fot 
breaking of a man's cloſe and ground; or dri- 
ving a cart and horſes over the land ofanother per- 
ſon, where there is no lawful way for it; for 


chaſing of cattle, by which means they die or are 


damaged; the taking away pales, and breaking 
the doors, windows, c. 2 houſe, or fences 
of land; for cating corn of another with cattle ; 
fiſbing in another man's pond, and breaking the 
pond ; for digging in a perſon's coal-mines, 
and carrying away coals ; plucking up garden 
herbs and roots; tearing of a bond or other 
writing, Sc. in all theſes caſes, all perſons, that 
do any ſuch wrongs, be ſued in action of 
treſpaſs. Co. Lis. 5 ng Fac. 463. Saund. 
220. 

Executors may have this action for the teſta- 
tor's goods, taken out of their poſſeſſiga ; allo 
Wripiltratqrs for goods of inteſtates: and 


church wardens may bring treſpaſs for che dung 
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goods, belonging to the church, Cc. But in 
common actions of treſpaſs for taking of goods, 


the plaintiff muſt alledge a property in himſelf; 


for there may be two intendments ; one that they 


were the defendant's own goods, and then the 


taking is lawful; and the other, that they were 
the goods of the plaintiff, when the taking will 
be wrongful ; tho? where-ever it is indifferent 
in conſtruction, it ſhall be taken moſt ſtrongly 
againſt the plaintiff in the action. F. N. B. 92, 
117. Bro. Treſ. 389. 2 Lev. 20. Fre 
In treſpaſs againſt three perſons, one of them 


commits battery, another impriſonment, and the 


third takes the goods, &c. all at one time; all 
are guilty of the whole, and action lies againſt 
them : ſo where many come to do a treſpaſs, 
and they are all preſent when done, altho' ſome 
of them only look on; if they do not declare 


their diſaſſent thereto, Co. Lit. 57. 10 Rep. 


66. 3 Lev. 324. | | 
2. If ſeveral actions of treſpaſs be broyght 
for the ſame cauſe, and they are brought to vex 


the defendant, he may get them joined into 


one; but then the treſpaſſes muſt not be of ſeve- 
ral natures, which may not be tried in one ac- 


tion: and a man may have action of treſpaſs 


for divers treſpaſſes z or for a treſpaſs done in ſe- 
veral places, if they are in the fame county ; 
for otherwiſe they cannot receive one trial, they 
being local cauſes of action triable in the county 
where done. 2 Lil Abr. 596. te": 
Action of treſpaſs vi & armis lies not but in a 
court of record; and in this action, perfect no- 
tice muſt be taken of the day when the treſpaſs 


was committed, whether there were not ſeveral 
treſpaſſes at ſeveral times, and the place where 


done, with the damages ſuſtained : treſpaſſes 
e | continued 
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continued may be laid with a:continnando divers 
days, &c. but things muſt lie in continuance z 
and it is beſt to fer forth that the defendant, 
between ſuch a day and ſuch a day, cut ſeveral 
trees, c. (and not from ſuch a time to ſuch a 
time) when evidence may be given of cutting 
on any day within thoſe days. 2 Salk. 638. 
2 Ld. Raym. 974. | 1 

g. As to treſpaſſes by ſtatute, perſons malici- 
ouſly maiming, wounding, or hurting any cat- 
tlez deſtroying any plantation of trees, or throw- - 
ing down incloſures, ſhall forfeit treble damages, 
in action of treſpaſs: tho? if the jury give not 
40 s. damage in treſpaſs, the plaintiff ſhall have 
no more coſts than damages; unleſs the title 
come in queſtion, or ſomething of the plaintiff's 
be carried away, or the battery be well proved, 
Sc. 23 Car. 2. c. 7.9. If in treſpaſs defen- 
dants are acquitted, they ſhall have coſts; ex- 
cept the judge certify cauſe for making them 
defendants, by .8 C 9 W. 3. c. 11. I: $14. 
If the defendant in treſpaſs, diſclaims any 
title to the land, and the treſpaſs is involuntary 
or by negligence, he may plead a diſclaimer, 
and tender of amends before the action brought, 
Ce. 21 Fac. 1. c. 16, And where a perſon 
juſtifies for a treſpaſs, he muſt confeſs it; and 
ſhall not be excuſed, but upon an inevitable ne- 
ceſſity. 2 Salk. 644, 95 e 
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The form of a declaration in treſpaſs, 5 


A B. complains of C. D. being in cuſtody, &c. 

'» of that, that be the ſaid C. on the —— 

day of, &c. in the —— year, &c. with force 

and arms, tht houſe of the ſaid A. in the pariſh of, 

&c, in the county of S. aforeſaid, a” 
| tered, 
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the treſpaſs above-mentioned, as to the 
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tered, and the door of him the ſaid A. to the value 
of forty ſhillings, then and there found, be broke, 
cut, tore down and ſpoiled, and alſo of that, that 
the ſaid C. on the fame day and year aboveſoid, in 
the pariſh aforeſaid, in the ſaid county, the wain- 
ſcot, glaſs windows, and walls of the houſe afore- 
ſaid of the ſaid A. to the value of three pounds in 
lite manner then and there found, be broke, tore, 
and ſpoiled ; and other wrongs to the ſaid A. then 
and there did, againſt the peace of our ſovereign 
lord the ki tr - hes 


&c, And therefore he Meine his ſuit, &c. 


Form of a declaration in action of treſpaſs 
for ſeveral treſpaſſes. 


Doe to A B. complains of C. D. &c. of 
wit. that, that be 2 ſaid C. the 


= day of, &c. in the —>— year, &c. with 


force and arms, that is 10 ſay, with clubs, Haves, 
&c. the cloſe of the ſaid A. called, & c. at M. in 
the county afareſaid, broke and entered; and the 
graſs of him the ſaid A. to the ualus of one bun- 
pins ſhillings, then and there growing, with bis 
feet in walking, be trod down and conſumed; and 
alſo other graſs or corn of the ſaid A. ta the value 
of ffiy ſhillings, in liis manner there 
with certgin beaſts, that is to ſay, with bor ſes, axen, 
cows and ſheep, eat up, trod down and conſumed : 
and alſo in ibe ground of the ſaid A. called, &c. 
did dig, and his earth, to wit, fifty cart 2 of 
earth, to the value, &c. there caſt up, took and 
carried away ; whereby be the ſaid A. loſt the 
bole profit of bis. ground aforeſaid, for a lon 
time, N &c. And 


down and conſuming the graſs aforeſaid, with tht 
3 afort- 
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aforeſaid beaſts, from the aforeſaid day, &c. in the 
year aboveſaid, until the day, &c. then next fol- 
lowing, at divers days and times continued; and 


other wrongs then and there did to the ſaid A. 


againſt the peace, &c. and to-the damage of the 
ſaid A. &c. And therefore be brings bis ſuit. 


Form of a plea in action of treſpaſs, 
422 ſaid C. by, &c. bis attorney, comes 
and defends the force and injury when, &c. 
and as to the coming with force and arms, or what- 
ſoever elſe is againſt the peace of the ſaid lord the 


king, he ſaith, that he is not guilty thereof ; and of 


this be puts bimſelf upon bis country ; and the ſaid 
A. dath Itkewiſe : and as to the reſidue of the faid 
treſpaſs above ſuppoſed to be done, the ſaid C. ſaith, 


' that ih nid A. ought not to have or maintain bis 


action aforeſaid againſt him; becauſe he ſays, that 
the cloſe aforeſaid, called, &c. in which the treſpaſs 
in the declaration above is ſuppoſed to be done, is and 


at the ſame time of that ſuppoſed treſpaſs was the 


ſoil and freebold of the ſaid C. by which the ſaid 
C. at the ſaid time, the cloſe aforeſaid as the proper 
foil and freehold of bim the ſaid C. then entered; 
and the graſs aforeſaid, as the proper graſs of the 
ſaid C. in the ſame cloſe, in which, &c. as in the 


proper cloſe, ſoil and freehold of the ſaid C. ben 


growing, with the cattle aforeſaid eat up, trod 


down and conſumed, &c. as to him it was lawful to 


do: and this be is ready to verify ; wherefore be 


prays judgment, whether the ſaid A. ought to: have 
er maintain his action aforeſaid againſt him. 


Aion of tjeBment is brought to recover poſ- 
ſeſſion of lands, Oc. illegally kept from the right 
owner; and it * the nature * 
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a real and perſonal action; for the land and 
_ damages are recovered thereon. 


And this action lieth where one makes a leaſe 
to another for a term of years, and a third ouſts 
the leſſee, then ſuch leſſee ſhall bring ejectment 
againſt the perſon that ouſted him, and recover 


his term and damages: alſo ejectment may be 


brought by a leſſor againſt the leſſee holding 
over his term; or on non-payment of rent, c. 
But this is now become the common action for 
trial of titles to lands; yet where entry is taken 
away by deſcent, fine, diſſeiſin, &c. ejectment 


muſt not lie, fo that all titles cannot be tried 


by it. Reg. Orig. 227. F. N. B. 220. 

Ejectment muſt be brought for a thing that 
is certain: as of the manor of A. and ſo many 
meſſuages, cottages, acres of arable land, mea- 
dow, Sc. with the appurtenances, in the pariſh 
of Sc. for the nature of the land muſt be ſet 
forth, and be diſtinguiſhed how much of one 
ſort, and how much of another. If a perſon 
brings ejectment of an acre of land, in two 
pariſhes, and the whole is in one, he ſhall re- 
cover; ſo where ejectment is of an acre of land 
in A. and part of it lieth in B. he may recover 
for ſuch part as lies in . And if a man hath 
title to a fourth part only, and he bring this 
action for the whole, he ſhall recover his fourth 


part of the lands. Cro. Eliz. 339, Ploud. 


429. 

_ In this action no arreſt is to be made, as com- 
monly proſecuted; only a declaration in eject- 
ment, c. And if it 2 that the plaintiff 
was ejected after the leafe made, it is ſufficient, 
tho? no certain day be alledged in which it was 
done; the day is not material, being before the 
action brought: but the time of entry of the 

OO plaintiff 
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plaintiff muſt be ſhewn, that it may appear he 
was not a diſſeiſor, by entering on the lands be- 
fore the commencement of his term, Sc. Alſo 
where lands in the leaſe or other deed differ 
from thoſe in the declaration, and are not ex- 
actly the ſame; or the term is different, altho? 
| one hath a verdict in ejectment, he cannot have 
| judgment. Cro. Fac. 311. 2 Lutw. 963. 
The action of ejectment is now made ſhort 
ö and eaſy; for there is no occaſion for a leaſe to 
be made and delivered upon the premiſſes to the 
. leſſee, and ouſter and ejectment of him as for- 
| merly, unleſs there be no tenants in poſſeſſion, 
Sc. but inſtead of the old way of ſealing a leaſe 
on the premiſſes, the courſe is to draw a decla- 
ration, feigning a leaſe for years to him that 
would try the title, and a caſual ejector or de- 
fendant, who is generally ſome friend of the 
plaintiff's; the declaration is delivered to the 
ejector named, and he ſerves a copy of it on the 
tenant in poſſeſſion, or his wife, and gives notice 
at the bottom for him to appear and defend his 
title, or that he the feigned defendant will ſuf- 
fer judgment by default; whereby the true te- 
nant will be turned out of poſſeſſion : to this 
declaration, the tenant appears by attorney, and 
conſents to a rule to be made defendant, in the 
place of the caſual ejector, and to confeſs leaſe, 
entry and ouſter, and at the trial ſtand upon the 
title only; and then the new defendant is put 


n- into the declaration, and his attorney pleads not 
N- guilty ; whereupon the cauſe proceeds to iſſue, 
iff &c. But if the tenant doth not appear in due 
nt, time, and enter into ſuch rule, on affidavit of 
vas ſervice of the declaration, the court will order 
he judgment to be enter'd againſt the caſual ejector, 
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and the'tenant hy thereby ooſted ef hie poſcn 


1 Lil, Air. 498," 499: 1 Dau. 665. 

A plaintiff In this action recbvers aceor 
to che right which he hath at the time of — 
ing the action; and ane chat hack title to the 
ladd in queſtion, map on motion u made a de. 


fendant with the tenant in poſſeſſion, to defend 
- his title: and. the landlord may be made defen- 


dant by the tenant, with conſent of ſuch land. 
lord. For as the poſſeſſion of the land is prima. 
rily in quoting, and to bo recovered,” that con · 
ceros tenant; and the. title of the land, 
which is tried collaterally, is concerning ſome + 
other, who. may be admitted a defendant with 
ſuch tenant: though, none. other ſhall be e 
ted, but he that hath, been in poſſeſſion, or 
ceives the rents of the lands: Netſ. ms 694 
Lil. Abr. 497. 

WWhere there is a recovery verdiftrin eject, 
ment, action may be brought or the meſne pro- 
fics of the land from the time of the defendant's 


entry, laid in the declaration: and if there be 


a judgment againſt the plaintiff, he may bring 
another action of treſpaſs and ejectment for the 
lands, it being only to reeover the poſſeſſion, 
Sc. wherein judgment is not final 3 and tis not 
like a writ of right, where the title alone is 
tried. Trin, 23 Car. B. R, 

In ejectment for non · payment of rent, pro- 
ceedings have been ordered to be ſtayed, on 
payment of the rent and coſts; and a new leaſe 
to be made at the defendant's. charge. Lil. 
Abr. 301. in caſes between landlord anditenant, 


when half a yeat's rent is due from any tenant, 


the landlord. may, without formal demand or 
re-entry, ſerve a enen ina nes agent 
* k t C 
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ſuffer the landlord; to mak 
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rhe tenant, on aß it on che door of the demi» 
ſed meſſuage, de, and pros in che rent due, 


_ and no-ſufficient..diffrefs, ſhall have judgment 


to recover the lands; but upon the tenant's pay» 
ing his rent ig areas, with che coſts, the pro- 
cecdings-im rt meat to, cpaſe 4, and the tenant 
may file a bili in equity to be relieved in fn 
months, c. and thereon, thall hold the pre- 
miſſrs acvording to the leaſe, without à new 
one. Geo. a. c. 289. 54 | 
- Tenants to whom, declarationg in Seftenene 
are delivered by ſtrangers, for ang lade, Er. 
dre to give their landlords notice therrof on 


| — of forfeiting three years he mw reco- 


vered by action r 

e inet deferidayn 
with the tevant, if he appears; but if not, 
judgment ſhall be ſigned againſt the caſus 755 


tor, for want of ſuch appearance. "Lhoogh in 


caſe the landlord deſires io appear hy 


and conſents to enter into the ſike rule, that the 


tenant, if he had appeared, ought to have Hane 
the court may permit it, and ſtay execution ill 


further order, Gc. Stat. 11 Geo. KH 85 19. 


The form of a declaration in dane 


pay! of C. D. being ag, Fo 
ma, C, 

whereas T. B. gentleman, on 7 i 

in the hear of the reign, &c. at 5 65 

county of Wills . bad. demiſed, gran, 2a, 

and 10 farm let to the ſaid A... two  meſſuag _ 

two gardens, and twenty acres of arable, lang, 

with the @ppurienances, fuuate a Hing in the 

ſaid pariſh of D. in the county aboveſaid; i have 

and to bold the ſaid tenements with the atpurte- 
7 a nances, 
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Pkt Atfonis and Remedies. 
nances, to the ſai ] A. B. and bis aſſigns, from 


the —— day of, &c. then laſt paſt, to the full 
end and term of fue years from thence next enſu - 


ing, and fully to be complete and ended: by vir- 


tue of which ſaid: demiſe, he the ſaid A. enired 
into the ſaid. tenements,. with the "appurtenances, 
and was thereof poſſeſſed, until the aforeſaid C. D. 
afterwards, that is to ſay, on the ſame day of, &c. 
in the. year, &c. aforeſaid entred with force and 
arms into the ſaid tenements, with the appurte- 
nances, in and upon the poſſeſſion: of the ſaid A. and 
ejelted, expelled, and removed the ſaid A. from bis 


ſaid farm, during his term aforeſaid therein not yet 


expired; and the ſaid A. being ſo ejetied, expelled 
and removed, the ſaid C. bitherto hath with-beld 


from him, and ftill doth with-bold the poſſeſſion 
| thereof, and then and there other injuries did to bin 


againſt the peace of our ſaid ſovereign lord the king, 
and to the damage of the ſaid A. thirly pounds; 
and thereupon be brings bis ſuit, &, 


Form of a notice for the tenant to ap- 
9 pear, GW. 

1 A M informed, that you are in poſſeſſion, or claim 
J title io the premiſſes mentioned in this declara- 
tion of ejeltment, or to ſome part thereof; and 1 
being ſued in this action as à caſual ejector, and 
baving no title to the ſame, do adviſe you to appear 
next Trinity term in his majeſty's court of 5 
Bench at Weſtminſter, by ſome attorney of . 

court, and then and there by a rule of the ſame court, 
to cauſe yourſelf to be made defendant in my ſtead ; 
otherwiſe I ſhall ſuffer judgment to be entred againſt 
me, and you will be turned out of poſſeſſion. 


Your loving friend 
en 
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Aion or writ of aſſiſe lieth where a man is 
put out of his lands or tenements, and thereby | 
diſſeiſed of his freehold therein: and tenants in 
fee-ſimple, fee-tail, or for term of life, may 
have afjſe of novel diſſeiſin of theſe Ae . 
lowing: | | 


1. Aſſiſe of Sx and tenements......... 
2, Aſſiſe of rents, commons and tolls, 
3. Of an office held for life, Sc. 


1. An aſſiſe may ſometimes be brought for 
entries, and diſturbance in the poſſeſſion of 
lands, where treſpaſs vi & armis may not be 
had: and aſſiſe will lie in ſome particular caſes 


that ejectment doth not, becauſe the things 


may be put in view to the jury. F. N. B. 7. 


8 Rep. 47. 


As the grand aſſiſe ſerves. for the right of 
property; ſo the petit aſliſe ſerveth for the ja 
ſeſſion: but aſſiſe muſt be of an actual 
hold, not a freehold in law; and if leſſee for 
years, or tenant at will be caſtes, the leſſor or 
he in remainder. may have aſſiſe, for the free- 
hold was in him at the time of the diſſeiſin: 
alſo if a perſon, who hath title to enter, ſet his 
foot upon the land, and is ouſteg, that is a 


ſufficient ſeiſin to bring an aſſiſe. Horn 5 Mor, 
Kel. 109. 


In affiſe, when the party purchaſeth the writ, 
he ought 30 find ſureties in the Chancery; and 
the court ot Common Pleas, or King's Bench, 
may hold plea of aſſiſes of land in the county 
of Middleſex, by writ out of Chancery; in other 
counties, ſuch pleas mult be tried at the court of 
aſſiſes: and in actions of aſſiſe, the land, da- 
mages and coſts are recovered. Li, Ar. 10g. 
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The complaint need not be ſo certain in aſſiſe 
as in other writs; but the plaintiff muſt prove 
his title, then his ſeiſin and diſſeiſin: and the 
demandant in aſſiſe may abridge his plaint after 
the jury are charged, before verdict given. In 
this action the judgment is to recover the land, 
Sc. by view of the recognitors; and if they 
may put the demandant in poſſeſſion, it is well 
enough; and the party recovering ſhall have writ 
of ſeiſin, Sc. Dy. 84. Danv. Abr. 980, 583. 

2. If a man have a rent iſſuing out of land 


for life, in tail, or in fee, if he be diſſeiſed of the 


rent, he ſhall have an aſſiſe: and if certain 
rent be granted out of the houſe, Ec. and fix- 
pence is given in the name of ſeiſin, it is good; 
ſo that the rent being demanded at the houſe 
whence it iflues, on non-payment it is a diſ- 
ſeiſin, for which aſſiſe lieth. New Nat. Brev. 
440. Cro. Car. 500. ” e $$ 
A man is ſeiſed of parcel of a rent .payable 
at a day, and afterwards the tenant will not pay 
the reſidue thereof due at the fame day; he who 
hath right to the rent, may bring an aſſiſe of 
novel diſſeiſin for the whole rent, as well of that 
which he is ſeiſed, as of the refidue : and that 
ſeiſin of part of the rent ſhall be a ſeiſin of the 
whole. But if a perſon diſtrains for his rent 
* — . he ar OY aſſiſe 
es not for an annuity, Sc. Bro, AH. 302. 
Aſſiſe may be had of ſeveral rents, or of land 
and rent, and offices and profits, all in one writ. 
An aſſiſe lies for common of paſture for a man's 
cattle, Cc. which is fo neceſſary, as without it 
his freehold cannot be manured;: and if a man 
have any profit whatſoever granted to him out 
of lands for life, or in fee, he ſhall have * 
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Df Attions and Remedies; 
if he be difſeiſed of it; ſo of toll, tronage, pon- 


tage, or Pannage. Br. Aff. 129, 145. 27 5 


„„ 

L Anafliſe lay-at common law gor an office 
* therefore, tho che ſtatute of Wem. 2. men- 
tions only offices in fee, yet aſſiſe lies for an 
office for life: and aſſiſe may be brought by 
officers where their proceedings are according to 
the civil law, for the right of ſuch offices is de- 
terminable at common law. But if the office 
be only of charge, not of profit, aſſiſe doth not 
lie thereof. 8 Co. Rep. 47. Danv. Abr. 579. 

The taking 3 d. of A. for a capias againſt B. 
is a ſufficient ſeiſin of the office of filazer of the 


Common Pleas z and ſeiſin of an office may be 


alledged by taking money for the buſineſs done, 
and the place where the officer {at be put in view: 
if the office extends into divers towns, or coun- 
ties, afſile lies for the profits in any town or 
place, Sc. And if one be ouſted of parcel of 
the profits of his office, this, may be alledged 
to be an ouſter of the whole: tho? by Coke's 


the profits whereof he is diffeiſed ; and not of 


whole. Dy. 114, 63. 8 Rep. 49. 

In aſſiſe for an ancient office, the dernandany 
io his plaint peed not ſhe what fee or profit is 
belonging to it; but in a newly erected office 
he muſt: and if the affiſe concerns the ki 


bited to procced therein, by Writ de non ultor ius 

jy 7 rege G en 8 Rep. 4 9. Nel, 

There is an affife of e ie, that hes 

where a man's father, mother, brother, ſiſter, 

unde, Taint;" Wc; died 4 of lands in fs 
mp 


the whole office, unleſs he be diſſeiſed of the 


and his prerogative, the judges may be 55 


J 
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ſimple, and after their deaths a ſtranger abateth 
or enters into the ſame: which is good as well 


againſt the abator, as any other in poſfeſſion; 


but it lieth not againſt brothers or ſiſters, Sc. 
only againſt ſtrangers. Reg. Orig. 223. Co. 
Lit. 242. 5 | "TI 
And aſſiſe of darrein preſentment, where a man 
and his anceſtors have preſented a clerk to a 
church, and after the church becoming void, a 
ſtranger” preſents his clerk to the ſame church, 
whereby the perſon having right is diſturbed, 
Se. Reg. Orig. 30. : A3 


The form of a declaration in aſſiſe, for 


Soth'ton. HE efiſe come to recognize, whe- 
I ther C. D. unjuſtly and without 
judgment did diſſeiſe A. B. of his freehold in R. 


- within thirty years laſt paſt, &c. And where- 


upon the ſaid A. by T. P. his attorney, complains, 
that be the ſaid C. did diſſeiſe bim of fifteen 
pounds rent, with the appurtenances iſſuing out of 
the meſſuage or tenement with the appurtenances in 
R. aforeſaid, &c. And for ſuch title to the te-. 
nement and aſſiſe of the rent aforeſaid, the ſame 
A. ſaith, that F. B. father. of bim the ſaid A. 
long before the obtaining of the original writ of 
aſſiſe aforeſaid was ſeiſed of the meſſuage afore- 
aid with: the appurtenances, in bis demeſne as of 
fee ; and being ſo thereof ſeiſed the day and 
Hear, &c. at R. aforeſaid, by his certain inden- 
dure, made between him the ſaid F. B. of the one 
part, and the aforeſaid C. D. of the other part, 
which ' other part thereof, with hz ſeal of the. 
ſaid F. affixed thereto, and by him figned, the ſaid 


A. here in court ſhews forth, the date whereof 4 
3 Wa the 


r 


ance aforeſaid, and before the day of the purchaſing 
of the original writ of aſſiſe aforeſaid, that is 10 ſay, 
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the ſame day and year above, be did grant, releaſe 


and convey to the ſaid C. bis beirs and aſſigns, the 


above-mentioned meſſuage or tenement with ibe a- 
purtenances, ſubjett to the payment of the rent of 


fifteen pounds aforeſaid, to the ſaid A. during bis 
life, &c. And the ſaid A. further ſaith, that after 
the making and executing of -the rekaſe or convey- 


the day of, &c. in the year, &c. be came to the meſ- 
ſuage aforeſaid, and then and there claimed of the 
ſaid C. tenant of the freebold of the ſaid meſſuage 
with the appurtenances, the aforeſaid rent of fif- 
teen pounds, which ſaid rent the ſaid C. to the ſaid 
A. afterwards, and before the obtaining of he ori- 
ginal writ f affiſe aforeſaid, at R. eforeſaid did 
once pay, whereby the ſaid A. was ſeiſed of that rent 
with the appurtenances, during his life, &c. And 


becauſe forty-frve pounds of the rent aforeſaid, for 


three years ending at the feaſt of, 8c. in the year 
of the reign, &c. to the ſaid A. after the conveyance 


aforeſaid in form aforeſaid made, were in arrear 


and not paid, the ſaid A. afterwards, and before the 
day of the original writ aforeſaid, that is to ſay, the 
day, &c. in the year, &c. came to the meſſuage afore- 


ſaid with the apputtenances, between the bours 


ten and eleven before noon of the ſame day, and 
then and there did demand the. aforeſaid forty: frue 
pounds of the rent aforeſaid, in form aforeſaid be- 
ing in arrear, io be paid unto him; but for that:no 
man would then, and there pay the. ſaid forty-froe 
pounds to the ſaid A. be the ſaid A. would baue 
entered» into the meſſuage aforeſaid to diſtrain for 
the ſame,” but the door of the ſaid meſſuage was 
then ſhut with a lock againſt him the ſaid A. ſo 
that the ſame A. could not enter into the ſaid meſ- 


ſuage 10. diſtrain for the rent aforeſaid, by * 
0 
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the door d; and ſo the 
LC ts fol A. aaa and witbout 
juugment did diffeiſe 1 and this be is ready ro veri- 
53 <wheroupon be prays the affiſe, c. 0 


Action of waſte is that which isbrought on.any 
deſtruction being made in houſes, lands, c. 
by tenant for life, or rr 
ben in ene eee it nech. Bp 


1. For any waſte done or ſuffered to houſes, 
- 2, For cutting down timber trees, or Other 
trees on an eſtate. 
3. For ploughing up meadow ground, dig- 
ing mines, deſtroying deer, c. | 
4. And who ſhall bring this action, a wn 
land, &c. and damages. 


e KO pull down a houſe by any conant, er- 
cept the ſame be ruinous, and in order to rebuild 
it of the ſame dimenſions only, is waſte in ſuch 
tenant 5 ſo if he ſuffer bis houſe to be uncover- 
6d, or in decay, though there be no wood upon 
the premiſſes: and it is the ſame to permit a 
*. burnt by negligence, if the tenant 
do not repair the ſame; and in theſe caſes ac- 
tion of waſte lies. But if the houſe be conſu- 
med or deſtroyed by thunder, lightning, tem- 
Lu floods, enemies, Cc: it D e 
Co. Lil. ga, 63. Relw. 8 7. * 
The converting of a brewhouſe into tene⸗ 
ments, altho? of a greater value; or if a com- 
mill be converted into a fulling-mill, Cc. it is 
waſte ; for things muſt be uſed in their natural 
and proper manner, and not be altered. Tak ing 
away or breaking down wainſcot, doors, win- 
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be waſte actionable: though if any of theſe are 


ſet up by the leſſee, he may take them down be- 
fore the end of his term, ſo as he do not thereby 
weaken the freehold; Lev. 309, Cro. Fat. 
182. - Salk.. 368. | e 
If a leſſee covenants to leave a houſe at the end 
of the term in as good condition as he ſound it; 
and during the term he doth waſte therein, ac» 
tion doth not. here: lie preſently, becauſe-the 
houſe may be repaired before the tlme expires: 


but tis otherwiſe. in ſuch covenant for leaving 


wood or timber, if it is cut down by the leſſee; 
for then it is not poſſible for him to perform his 
agreement, to leave the ſame as he ſound - it, 
a A „ fd. oc 

2. Timber on an eſtate is parcel of the inhe- 
ritance, and reſerved by law to the leſſor, or 
landlerd ;, and therefore if it be cut down by the 
leſſee, or tenant, the leſſor may take it away: 


and uy leſſee having an intereſt only in trees 
anding, as inthe fruit, ſhrowd, ſhadow, 


Ec; if, he fells.timber-trees,. or doth any! other 
act whereby they may decay, tis waſte in the 
leſſee. 4. Rep. 61, 62. e he OY 

The, felling or cutting down of timber-trees, 
ſuch as oak, aſh, elm, or lopping them to ſell, 
or any intent, but for repairs; and if chey are ſo 
felled for building a new houſe, ar young trees 
be cut for reparations, when there is other tim - 
ber, theſe are waſte, for which this action lietha 
and ſo it is, to cut down beech- trees; where 
uſed as timber in building 3 or willows, maple- 
trees, Sc. ſtanding in defence of a houſe; or 
planted for ſencing a manor. Co. Lis. 53, 88. 

Outting down fruit · trees, if they grow in an 
otchatd, or garden, tho? uſed. for repairs- of 
tho houſe, Ec. is. waſte z but tis) not ſo if they 
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grow in a field: the ſuffering young germins 


to be deſtroyed by cattle; or ſtubbing up a 
quickſet hedge, c. are waſte ; as are allo cut- 


ting down green wood, if there is dry, or more 


firebote than is neceſſary. Co. Lit. 53. 3 Nei 
Abr. 540. | 

But tenants may cut underwood, and take 
wood ſufficient to repair the pales, hedges, and 
fences, and what is called by law plough- bote, 
fire - bote, and other houſe- bote. | 

3. If ancient meadow- ground is ploughed up, 
it is waſte ; but where meadow hath been at any 
time arable. or ſometimes meadow and fome- 
times paſture, it will be no waſte to plough it 
up. The ploughing of lands, that have not been 


ploughed up time out of mind, or to plough up 


woed-lands; and it is ſaid, if a tenant converts 
arable land into wood, meadow into arable 
land, arable into baton, or paſture into arable; 
they will be waſte. 2 Rol. Abr. 814. Co. Lit. 
53. 3 Fs I's | | 
A leſſee for years converts a meadow into 
hop-ground ; it is no waſte, becauſe it may be 
eaſily made meadow again: but the converting 


it into an orchard is waſte, tho? it may be more 


profitable. It is waſte to ſuffer a wall of the 
ſea to be in decay, by reaſon whereof the mea- 
dow-ground is ſurrounded with ſalt· water, and 
rendered unprofitable; alſo the not ſcouring of 
a mote or ditch, whereby the groundfils of the 
houſe, &c. are rotten, is waſte actionable. 2 


Leon. 174. Owen 43. 


The digging mines of 80 odd Se. hid- 
den in the earth, and that were not open when 
the tenant came in; or for lime, brick, ſtone, 
&c. without power by covenant, will be waſte: 
tho the tenant may dig in an open mine, 155 

* or 
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for gravel, clay, earth, Sc. for reparations of 
the houſe. Deſtroying deer in a park, doves in 
a dove-houſe, or fiſh in a pond, Sc. or if ſuch 
ſtores be not left by the leſſee, as he found when 
he entered on the land, it is waſte; and fo is 
any thing which abridges the leſſor's annual pro- 
firs of the lands. Co. Lit. 53, 54. 5 Rep. 12. 
3 Leon. 76. 7 ; part 
If a leaſe be made without impeachment of 
waſte, it takes off all reſtraint. from the tenant 
of doing it; and in ſuch caſe he may pull up, 
or cut down wood or timber, or dig mines, Sc. 
at his pleaſure, and not be liable to any action 
of waſte, Plow. 135. 8 
4. This action muſt be brought by one who 
hath an eſtate in fee- ſimple, or fee-tail; and it 
ought to be he that hath the immediate eſtate 
and inheritance in fee-ſimple, Ac. For if there 
be any eſtate for life between the firſt eſtate and 
that of the remainder- man in fee, the waſte will 
not be ad exbæreditationem of him in remainder. 
5 Rep. 76. | 1 
Action of waſte is maintainable againſt te- 
nant by the curteſy, in dower, for life, c. and 
if tenant in dower, or by the curteſy, aſſign their 
eſtates, the heir or he in remainder may have 
this action againſt them for waſte done after the 
aſſignment : bur it lieth not againſt tenants in 
fee-ſimple, or in fee-tail, or tail after poſſibility 
of iſſue extinct; nor againſt tenants by ſtatute- 
merchant, ſtaple, or elegit, tenant in mort- 
gage, or at will; or againſt any executor or ad- 
miniſtrator, for waſte committed by the teſta- 
tor, Sc. Co. Lit. 54, 310. 6 Rep. 37. 9 
Kep.-138,5 + | 
If a man makes a feoffment, to the uſe of 
himſelf for life, and after his death, to the 1 
o 
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of a perſon and his heirs; in this caſe, if 
the feoffor commit waſte, it has been adjudged 
that the feoffee ſhall have a ſpecial writ againſt 
him. And before any waſte is done, a probibi. 
tion may be had, directed to the ſheriff, not to 
permit it; of he in remainder, Sc. may "have an 
injunfion-out of the-chancery, to ſtay the waſte, 
and enter a houſe or lands to ſee if waſte is com- 
mitted; Heil. 79. F. N. B. 55. Co. Lit. 53. 


2 Inſt, 306. 


On any waſte being done in any houſes, or in 
woods, ſo much will be recovered wherein the 


waſte is done; but if the waſte be here and 


there through the whole, then all ſhall be reco- 
vered in this action; and the judgment in ac- 
tion, of waſte is, that the: plainuff ſhall recover 
the place or places waſted, and treble PIs 
2 Inſt. 303; 


The form of a declaration i in action 95 waſh, 
22 to © K. B. complains of C, D. of : a 


plea. wherefore, whereas by 
6 he common couneil of the realm of the 


King of England it is provided, that ie ſhall not 


be lawful for any one to commit waſte, ſpoil 
or deſtruction in any, lands; woods, or gar- 
dens to. them demiſed for term of life, or years ; 


which he holdeth for term of years, of the de. 
miſe of the aforeſaid 4. Fc. did. waſie, ſpoil 
and deſtruction, to the diſinheriting of him the 
faid 4; and againſt the form of the proviſion 
* aforeſaid, &c, And whereupon theſaid 4 ſa ny 
© that whereas the ſame A. was ſciſed of a 

« ſaage called, c. and twenty. acres of land, 
© teniacres of paſture, . and live 1 acres of you 

| * Wl 


. 


the ſaid C. in a houſe, lands and woods at & 
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© with the appurtenances, in S. aforeſaid, in his 


« demeſne as of fee, and being ſo thereof ſeiſed, 
« the—day of, &c. in the - year of the teigu, Ic. 
6 by indenture made between him the ſaid A. by 


« the name of A. B. of, Sc. in the county of B. 


« aforeſaid; of the one part, and the àfoteſaid C. 
by the name of C. D. of, &c. in tlie ſaid coun> 
« ty; of the other part, one part of which faid 
« indencure,, ſealed with the ſeal of the ſaid C. 
« the ſaid A. brings here into court; whoſe date 
© is the ſame day and year above, he the ſaid A. 
demiſed, granted, and to farm let unto the 
« ſaid C. all that the meſſuage or tenement, 
« aforeſaid, with the appurtenances, Fc. To 


have and to hold the ſaid meſſuage or tene- 


© ment; and all and ſingular other the premiſſes 


« aforefaid; by the ſaid indenture fo, demiſed, 
with their appurtenances, to the ſaid C. his ex- 
« ecutors, adminiſtrators, and aſſigns, from the 


feaſt of, c. unto the full end and term of one 
and twenty years, from thence next enſuing, 
and fully to be complete and ended: by vir- 
« tue of which ſaid demiſe, the ſaid C. into the 
« meſſuage and premiſſes aforeſaid, with the ap- 
« purtenances, in form aforeſaid demiſed, enter- 


ed and was thereof poſſeſſed; and the faid A. 


being ſeiſed of the reverſion of the ſaid pre · 
© miſſes as of fee, and the ſaid C. fo thereof pol. 
* ſeſſed, the ſame C. made waſte, ſpoil and de- 
« {traction in the meſſuage or tenement afore- 
* ſaid, with the appurtenancas, 1 toit, in throw- 
ing down and flatting to the ground of one 
.* barn and ſtable, parcel of and adjoining to the 
* faid meſſuage, and taking away the timber and 
other materials of the ſame, of the value of, 
e. and in cutting down and ſelling of ten 
.* timber-trees, in, Cc. wood, parcel of the te- 

R * nement 


. * 
* * 
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| $ nement aforeſaid, with the appyttenances, thẽ 
« price of every tree twelve ſhillings, through 
the faid whole wood here and there growing 
{ and in digging in fix acres of land in &. afore: 
© ſaid, parcel of the tenement aforeſaid, to the 
* ſaid C. demiſed, twenty loads of clay, taking 
© forthe price of every load thereof, c. ta the 
 £ diſinheriting of the ſaid AH. and againſt the 
form of the proviſion aforcfaid ;- whereupon 
< he faith he is injured, and bath damage to the 
value of ſeventy-five pounds; and thereof he 
5 brings his ſur, &G 


Form of a plea, Ge. in action of waſte. 


A ND the ſaidC. by, 8c. bis attorney, comes and 
F defends the force and injury,when 8c. and ſaitb, 
that bi male no waſte, ſpoibor dhl udien iv the tene- 
ment aforeſaid, with the appurtenances, as the ſail 
A. by bis writ and declaration aforeſaid above bath 
ſuppoſed; and of this be puts himſe/f-upon bis coun- 
wy, and the ſaid A. doth likewiſe: Therefore, 8c. 


- Herefollow ſorne particular caſes, and inſtruc 


tions relating to, e et 
1. Diftreſes for rent, and proceedings there- 
2 . F as 

2. Replevins on taking diſtreſſes. X 

1. Diſtreſs is a thing which is taken and di. 
ſtrained upon land, for rent behind, or other 
duty: and a man may diſtrain for rents reſet- 


ved upon a gift in tail, leaſe for, life, or years, 
Fc. altho? there be no clauſe of diſtreſs in the 


| thed or leaſe, io as the reverſion be in himſelf; 


FFF. 322 Kr 
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e among and Hemel 
but it is otherwiſe on à feoffment in 
Lit. 57, 205: 3 


ihings valuable, whereof ſome body hath pto- 
perty, not the diſtrainer z and ought to be made 
of ſuch things whereof the ſheriff may make te- 
plevin: a horſe with a rider on it, or any thing 
one carries about him; utenſils of trade, cattle 


ed to a cart, or ſheep, may not be diſtrained ; 
nor may a horſe in an inn, goods in a market, 
another man's garment in the houſe of a taylor, 
Sc. neicher ſhall any thing fixed to the freehold, 
as a furnace, Sc. Rob. Pr. 664, 666. Co. 
Lit. 47. Ventr. 36. Sid. 440. 


with corn, not victuals; and hay in a barn; Er. 
may be diſtrained: ſo may money in a bag ſeal- 
ed ; tho not moriey out of a bag. Cc. And a 
diſtreſs may be taken of cattle driving to market, 
if put into paſture by the way; alſo beaſis of a 
ſtranger, in the laddlord's ground, being leyadc 
and couchant, and having well reſted themſelves 
there; and another's goods in the tenam's houſe, 
Sr. And diſtreſſes are to be taken on the pre- 
miſſes ; in the taking whereof, one may not 
break open gates, or enter houſes, if the doors 
progres Co. Lit. 47, 161. Lw. 214. 4 
* 38 * | TY 

I6 4 lahdlord comes into a houſe, and ſeiſes 
on ſome goods in the name of all of them, it is a 

good ſeiſure and diſtreſs of all; 6 Mod. 215. 


that a padlock put on a bara door could not be opened by 
„ way of dittreſs; by lord Ex Jofl 
Herdwickt, 8 Vin, Ab. 128. pl. 6, at top: 


*. Hz 9 vin 
. | 
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* 
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A difereſs taken for rent muſe be of goods or 


of the plough, beaſts of huſbandry, horſes join- | 


But corn thraftied, and in the firaw z carta 


. Upon a queſtion about taking a diſtreſs, it was' held, 


99 


100 


of Acklons and — 


9 Vin. Abr. 127. Ld Raym, 54. 2 Bac. Abr. 114, 
115, 2 Ld Raym. 1424. Barnard. K. B. 34. 2 
Stra. 717, 881, 1272. 10 Mod. 263, 266. but 
the goods are generally tobe removed immediate- 
1y,unleſs it be corn or hay, by ſtatute : and when a 
diſtreſs is taken of houſhold goods, or other dead 
things, they are to be locked up and impounded 
in a houſe; and if the diſtreſs is damaged, the 
diſtrainer muſt anſwer it. A diſtreſs of cattle 
muſt be brought to the common pound, or Kept 
in an open place; when notice is to be 
the owner to feed them; and cattle: diſtrained 
may not be uſed, except by milking, c. for 
the owner's benefit, ro. Jac. 141. 5 Rep. 90. 
Co; Li. 9. 

In caſe a tenant or any other, to prevent the 


diedts..difrific)-drives-:the | attic" off e 


ground, the landlord may make freſh purſuit, 
Sq diſtrain them: and debt will lie for rem, 
where a diſtreſs may not be taken: for one rent 
there cannot be two diſtreſſes, if chere were ſuf- 
- ficient goods, when the firſt was made; but if 
there be not then enough for a diſtreſs, it may be 
taken afterwards ; or diſtreſs may be for part of 
the rent, and action of debt for the reſt thereof. 
But if the owner of goods tenders his rent, and 
a diſtreſs is afterwards taken, it is wrongful: 
and if any perſon ſhall diſtrain another on pur- 
poſe to injure him, he ſhall pay treble damages. 
If where no rent is due, diſtreſs and ſale be made, 
the owner of the goods diſtrained may recover 
double value and coſts. Co. Lit. 160, 2 Lev. 
8 Rep.147. 2 Inſt, 107. 13 Ed. 1. ry 2 
NV. & M. ſeſſ. 1. 6. 5. ; 

All diſtreſſes are to be reaſonable, by our an- 
cient ſtatutes ; and none ſhall take an unreaſon- 
able diſtreſs, on pain to be amerced: they ſhall 

. 8 not 
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not be tikeffrin the highway, nor in the ancient 
fees of thebchurch; and no diſtreſs of cattle 
ſhall be driven out of the county, or out of the 
hundred where it is taken, except to a pound 
overt within the ſame ſhire, not above three 
miles diſtant from the place where taken; neither 
ſhall a diſtreſs be impounded in ſeveral places, 
whereby the owner may be conſtrained to ſue 
ſeveral replevins for the delivery thereof, under 
the penalty of 5 J. and treble damages: and not 
above 4 d. to be taken for the poundage of one 
diſtreſs, (or leſs where uſually given, on the ſame 
penalty, Cc.) Stat. 31 H. 3. 52 H. 3. c. 4. 3 
Ed. 1. c. 16. 9 E. 2. c. 9. 18 2P.& M. c. 12. 
And by ſtatute, where any goods or chattels 
ſhall be taken as a diſtreſs, (in the day- time, it 
muſt not be in the night,) for rent reſerved and 
due upon any leaſe or contract, and the tenant or 
owner of the goods ſhall not within five days 
after ſuch diſtreſs taken, and notice thereof, 
with the cauſe of taking, left at the manſion- 
houſe, or other moſt notorious place on the pre- 

| miffes charged with the rent diſtrained for, re- 
plevy the ſame, with ſufficient ſecurity to be 
ziven to the ſheriff according to law; then the 
landlord or perſon diſtraining, with the ſheriff 
or under-ſheriff of the county, or with the con- 
ſtable of the hundred, pariſh, or place where the 
diſtreſs ſhall be taken (who are required to be 
aiding and aſſiſting therein) may cauſe the goods 
and chattels to be appraiſed by two ſworn ap- 
praiſers, whom ſuch ſheriff or conſtable are im- 
powered to ſwear to appraiſe the ſame truly ; 
and after ſuch appraiſement made; ray lawfully 
ſell the goods for the beſt! price that cn be got- 
ten, towards the ſatisfackion of the rent, and the 
| Charges of the diſtreſs, "appraiſement and ſale ; 


nein?; 3 4 ” leaving 


leaving the overplus, if any be, in the hangs of 


upon the e 


or carry off his 
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— ſberiff or e. 7 4 Jour > ule. 
Stat. 2 V. & M. Sef. 1, ä 
It ſhall be lawful to Ata, for rent . 


any ſneaves or cocks of corn, or looſe corn or 


hay in any barn or granary, or upon any hove 
ſtack, or rick, or otherwiſe; and to lock up an 


detaig the ſame in the place where found, till 


it be replevied as aforeſaid; and in there · 
of, within the time afoteſaid,. to ſell the ſame 
after the appraiſement made, c. ſo that ne- 

vertheleſz it be not removed by the perſons 4 
ſtraining, to the damage of the owner, but 
kept where it ſhall he found and ſeized, as im- 


| 8 all che ſame Mee. Stat. 


And if any pound- breach or reſcous ſhall be 
made of goods ar chattels diſtrained for vent, 
the perſon N ſhall have 3 ſpecial action 

for the wrong thereby anreden. 
and recover treble damages and cofts.. of ſuic 
againſt the offenders, or againſt the owner of 


the goods diſtrained, if they after wand come ta 


his ule qr poſſeſſſoan. 

Where reot is reſerved on.leaſe,. if, the. tenant 
ſhall fraudulently or clandeſtinely convey away 
the landlord on any per- 
ſon impomeced by, him, may in five. days. after, 
take and ſeize ſuch goods, and chatteſs 79 
aver they ſhall be found, as a, diſtreſs for, the 
rent in arrear, and fell the ſame, as if they had 
been actually diſtrained an the premiſſes ; ex- 


| 91. pt goods fold for: a valyable conſideration, be · 


the! ſeizure made: and here leales are expi 
rad, diſtreſs, may bo taken for. arrears. rent, after 

he determination of the ſaid teaſes, as if they 
had, not been e prgyided ſuch diſtreſs be 
9 ſix lade i months after the end 5 


| 
| 
| 
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the leaſe,” and during the tontinuance of the 
landlord's intereſt or title, and the poſſeſſion of 
the tenant from whom che rent is due: And 
theſe diſtreſſes ſhall be liable to ſuch ſales; and in 
ſuck nhannery atid the money be diſtributed} 43 
by the act 2 V. M. is directed. Stat. 8. Ann. 
c. 1 . | U 
If there is an execution againſt goods br. chat- Por cage on 
tels of a tenant for life, or years, &c; the plain tis clauſe of 
tiff, before removal of the goods by the execu- the ſtatute, 
tion ſhall pay the rent of the land, Sc. ſo as dee Forteſc. 
there be not above a year due ; otherwiſe they —4 359» 
ſhall not be taken or extended : and if Mare Sera, 214. 
rent is in arrear; paying a year's rent, the plain- 11 Vin. Abr. 
tiff may proceed in his execution, and the ſhe- 133. 134. in 
riff or other officer is to levy as well the money Ms: 
| ſo paid for rent, as the execution-maney. Bid. 7. 
An ejectment may be brought for rent due, Cilb. Eq. Rep. 
where there. is ho ſufficient diſtreſs, &c. And g. 33t 
alf perſohs ſhall have the like remedy by diftfeſs 11 Vin. Abr. 
and ſale, for rents ſecle, rents of aſſiſe and chief 130. pl. 30. 
rents, as in eaſe of rent reſerved upon leafe, Stra. 643. 
Stat; 4 Geo. 2. c. 28. n . | wang 787, 
ur. 218, 279. Bunb. Rep. 42, 43. _ Burn's Juſt, 40 314. 
Aud it is ordained, that tenants of lands, Ce. 
— carrying away their goods, to pre- 
vent di for rent 3 the landlords ig thirty 
days after may diftraip them wherever they are, 
as if upon the premiſſes ; and ſuch tenants, and 
other perſohs aſſiſting in the fraud, ſhall forfeit 
double the value of the goorls, recoverable by 
ation. of debt, Se. And where the goods ad 
under gell. value, xwo juſticeg of | peace, may, 
examine into it, and order ſuch offenders to pay 
the forfeitute, leviable on their goods and chat - 
les, or for default, to be committed to the 


2 4 
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houſe of correction for fix months. 11 Geo. 4. 


G24 | #4 pep th 
Order made by two juſtices, reciting that a 


complaint had been made to them in writing, 

A. Clavey againſt J. Biſſex, that he the ſaid Cla- 
vey demiſed his eſtate in the pariſh of Sbelhy, in 
the county of Somerſet, to William Thatcher, at 
the yearly rent of 44 J. and that there was due 
and in arrear from Thatcher to him for rent of 
the ſaid eſtate, on the 5th day of April laſt, 


24 J. 135. 8 d. 4; and that he the ſaid Clavey 


would have diſtrained the goods and chattels of 
the ſaid V. Thatcher upon the ſaid eſtate, in 
order to obtain ſatisfaction of the ſaid rent; but 
to prevent him from ſo doing, the ſaid Biſſex, 
on or about the 27th, 28th, and agth days of 


Auguſt laſt, did knowingly and wilfully aid and 


aſſiſt the ſaid Thatcher in fraudulently conveying 
and carrying off from the ſaid eſtate his the 
ſaid Thatcher's goods and chattels, and alſo in 


concealing the ſame, being under the value of 


50 J. that is to ſay, two cows, one heifer, ten 
hundred weight of cheeſe, of the value of 201. 


whereby the ſaid Clavey was prevented from 


diſtraining the ſame, in order to obtain ſatiſ- 
faction for the ſaid rent, and contrary to the 
ſtatute 11 Geo. 2. and therefore praying us to 
grant him our warrant of ſummons, requiring 


you the ſaid J. Biſſex to appear before us, and 
that we would examine the facts, and there- 


upon make ſuch order therein for his relief, as 


the ſaid ſtatute directs and requires, and as 
ſhould be agreeable to juſtice: whereupon we 
the ſaid juſtices, refiding near the ſaid eſtate 
from whence the ſaid goods and cattle were re · 
moved, and neither of us any way intereſted in 
the ſald eſtate, did fſſue ou a of ſum- 
* * PE N 2 mons, 
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mong, requiring you the ſaid J. Biſſer to 1 2 
5 ang 


us thereon to anſwer the ſaid complaint 
you having attended accordingly, and we in 


your preſence havipg examined the witneſſes 


produced by the ſaid A. Glavey upon oath, and 
heard what was alledged by you in your de- 
fence, do adjudge that the ſaid complaint is 
true; and that the ſaid goods and cattle of the 
faid M. Thatcher, in which you ſo aided and aſſiſt- 
ed in conveying and carrying off from the ſaid 
eſtate, and alſo jn concealing the ſame, were of the 


value of 20 l. and that you have thereby forfeited 
double of the value of the ſaid goods and cartle, 


being the ſum of 407. to the ſaid complainant 
A. Clavey, by virtue of the ſtatute: we there- 
fore, in purſuance of the ſaid ſtatute, do ad- 
judge, order, and require you the ſaid J. Biſſex 
within the ſpace of three days from the date 


hereof, to pay to the ſaid A. Clavey the ſum of 


40 l. which if you ſhall negle& to do, ſuch fur- 


ther proceedings will be then had againſt you to 


inforce the payment thereof, as the ſaid ſtatute 
directs and requires. Given under our hands 
and ſeals this gth day of January 1756. This 
order was affirmed by the ſeſſions upon appeal. 
Both the orders were removed by certiorar: into 


the King's Bench, It was moved to quaſh the 


ſame. Objections taken: 1. The complaint is 
ſaid to be taken in writing, but not upon oath. 
2. It is only ſaid, that he demiſed to V. 
Thatcher ; but not ſaid for what eſtate or term. 
3. It is ſtated, ſo much due for rent, but not 
ſaid for what term: it might be due twenty 


years ago. It is not ſtated to be due when 


Thatcher moved the goods. 4. The words of 
the order are, goods and catile; of the ſtatute, 
goods and :chatte}s, 5. No certain time is al- 
10. 7 | wy ; ++. +40: ledged 
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of che term: it doth 36 
momtiis were nor 


the court may ju 
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when the defendant aided and aflifted 3 
only faid on or about the 2Sth, '27thy or 8th 
of Auguſt. 6. Not ſtated that Tawrtber did 
catty off his gs „ did aid and 
aſſiſt him ifi — * 7. They ad. 

fatter FR el re 


. ing cortiplai 
| arid this Is a nV ion, not an or- 


: a for bat appears, It 
ae Cleve — 2 2 


1 

— which is the grome of ehe juſt ices juriſ⸗- 
ior), 5. The a> ry Pon ws are, if 
any perſon fhall be & (Efratit of any lands, tene- 

pc fi or herediramerits : td word db in ths 

order is «ſtate, which may be & thing i 


real, ot may meat the ihtveſt in the land, and 


fo got within the ftatuts, 10. k hall appear, 
whether the landlord Nas & Fent eo dit rain: 
by 9 An. c. 14. the landlord mi 2 
arty time within fix onthe after che 

— 


ate if they were, this 
is 0 offence; After conſideration, Mr. Juftice 


 Diti/on delivered the reſeluttem of the court's I 


think the mt raterial cbjeation is, whether 


this is an order of 4 cbnvictten- If x coflvid 


tion, the evidence ooght to hive been for- our. 
Arid there has beers no debt (norwithſtanding 
the cafe of N and Puh Salk. 469) 


by Eord Hus da pot tr peer 97 
2 Kyu 996. 2 . K B. 30%, g ro, 
466: S Caf 233 


were under the value. | 


1 


that in 
a ooiction the SVideried mat be feb out, that 
So it: way held 


F. x90; and iu ne eaſe / 
ir ws objected, — Air ſdt hecke che 680 
2 2 thougtr ty the ſtathte it was | 
order, -yet it: Menl® Ge- — — 


tie: but the court ſaid, Ls nas 
tices, 


Ot Akiaus and Remedies. 
hich ſubjects the to 
Fa eat r — 


Venables. Stra. 630. 2 ware mae 1406. Fr. 


t 2 . Caf. 267. pl. 210. 
22 nl . 163. upon the ſtatute i for 
ehouſes, conſidered as an order. X. 


and Blackwell, M. 4 Ges. which the court. 
ee ee coiled | 


as ap .arder. I underſtood from m 
Hardwicke, NL that 
his ground of the difference was founded upon the 

expreſſions of the ſtatute, and not upon the 
penalty; as where the words of the ſtatute are, 
« of which he ſhall be convicted, it is to be 


deen as a conviction. Here it is entreme- 


ſtrong 3 Ou ſtatute calls it an order; and in 
P n it, it is an examination upon a 
If the 

this cournapon.affidur 


rty was never ſummoned, 
avit will grant an informa» 


tion againſt the juſtices: but the ſummons. 
need not be ſet out; and the court will intend 


the. juſtices have done right, in caſe the con- 

eee upon the face of the or- 
* As to the firſt objection: this is not an 
information, but a complaint: | when the party 
is ſummoned, the witneſſes are to be examined 
upon oath, but the complaint need not be upon 

dath. In anſwer: to the ſecond objection: as 
the order hasfollowed the words ol the ſtatuie, wa 
will. not intend it a caſe wherein the juſtices had. 
not a juriſdiction. The court will not, in caſe 
of an, arder intend er juſtices have dene 
wrong; As to the third object ion: it is ſuffi- 
ciendy. alledged, in an order; bis, afliſting the 
tenant to carry away che good. 28 it is here al- 
is ſufñcient, the tent cminned then 10 
be. In. arrea ;. and the rather as the de fondaut 


Ern | 


proving 


- 
107 
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ing it before the juſtices. I much doubt, 
whether i in a declaration it would not be ſulfi- 
cient" to ſay, the rent was in arrear at ſuch a' 
day; and I think it would lie upon the defen- 
dant to prove that the rent does not remain in 
arrear. As to its not being ſaid, for what time 
the rent was due; this is mere matter of form. 


As to the fifth objection : about, in common 


parlance, means in this caſe three days or near 
it. They might be three days in carrying the 


| goods away. The ET are = wap moths even 


in legal Fan rio 58 1. and in 
the caſe of K. and mon, 1 "1 Gp. Hera. 46, 


the day and hour in a Seid in are not mate- 


rial. By this ſtatute no time is limited, when 
the complaint ſhall be made: it may be made 


at any time. Suppoſe the defendant had paid 


the penalty on a different complaint made, he 


might eaſily have ſhewn it. As to the ſixth, 


the anſwer is obvious; if Thatcher had not . 


ried his goods away, the defendant could not 
have aided in carrying them. The ſtatute 
makes two offences, one carrying the goody 
away; the other, aiding in carrying them 
away. It is only neceſſary here to ftate the 
offence which the defendant had been guilty of, 


which this order does in the words of the ſo 


tute. In the cafe of K. and Monk, M. 
Geo. 2. there was a conviction for aidi ing an 
aſſiſting in killing a buck. It was cgede, 
that it was not charged the buck was killed. 
But the court held, that as the conviction was 
in the words of the ſtatute, it was ſyfficient 3 
and the court held they were all principals,” as 
well thoſe that killed the buck, as thoſe that 
aſſiſted. And this was the caſe of a conviction 
All the other objections may have this general 


anſwer that in the caſe of orders, where the 
55 "Juſtices 
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Juſtices. have juriſdiction, we will intend they | 
have acted right; and if they have done wrong, 

they may be puniſhed by an information. Let 

the orders be confirmed. Burn. Juſt.” 410. 
Wandler may take and ſeize goods con- 
cealed in any houſe, or out-houſe, &c. and in 
caſe of a dwelling houſe, on oath made before a 
juſtice of reaſon to ſuſpect that the goods are 
therein, may with the aſſiſtance of a conſtable 
break open ſuch houſe to diſtrain. Star. 11 
Geo. 2. c. 19. 4 nen 405 
But except it be in this caſe where the goods 
are clandeſtinely conveyed, it may ſeem from 
what has been ſaid, that the landlord hath no 
mean to come at the goods in order to make 
diſtreſs, if the tenant ſhall chink fit to lock up 
Lis wates, and ſhut the doors: which matter 
may ſeem to require conſideration. Burn Juſ 
tice, 40. pag. 307. | | 
And any cattle feeding on commons; or 
corn, graſs, or other things growing on the 
land, ſhall and may be diſtrained for rent; and 
when ripe, cut and cured, a week's notice being 
given to the tenant where lodged, may be ap- 
praĩſed and diſpoſed of towards ſatisfaction of 
the landlord, if the tenant do not before pay 
the rent and charges. 11 Geo. 2. c. 19. See 


The form of a landlerd's warrant to di 
| me for rent, 


in 
© T7 NOW all men by theſe preſents; that 
: I T. B. of, &c. do hereby authoriſe 
| and appoint A. B. of, &c. to take any perſon 
or perſons to his aſſiſtance, and enter into the 
* houſe of C. D. in, Oc. and there make _ 

o 
| . treis 


* 
$ e 
110 
1 


* * of all \ack good and chattels, a ere in 
and upon the 


premiſſes, for ten pounds, for 
e neee at 
Sci laſt: and after the ſaid goods ate ſo dif- 
< trained, if the ſaid C. D. doth not within the 
« time limited by the act of parlianient for that 
0 made, replevy the fame, or the 
6 77 poi apa is kent, dnt 

* authoriſe yoo che faid A. B. to cauſe the ſaid 
fo diſtrained, to be appraiſed, and ac- 


—— — 1. to make ſale 


* 


thereof to any perſon or perſons, as will buy 


the fame and codifpoſe of the money ariſing 
+ by the ſale, in ſuch manner as by the ſaid act 
Dir checked: and por your ſo doing, this ſhall be 

your fufficieat warrant. ina my * 


+ ſed this of dn rf. 22 


N ; this warrant or any is 3 
where the landlord lives at a diſtance in another 
place; or would be fret from the trouble of dif 


training himſelf; and 3 e 


W dw ic. 


an alter oaths, tot appra 
. ee et 


y O V ſhall ſwear chat you! will faickfully 
appraiſe and value the goods now taken 
in diſtreſa auc meritioned* in the i 


© to you ſhewn, as; between buyer and ſeller, 


© according to the beſt of your ſkill and under- 


*- Qhanding=: you: (ali nor through partiality, i in- 
* texeſd. or otherwiſe, over or under! eſtimate 
% cha-ſaid-gands; but impartially 1 duties 
— Es OST. reg 
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The appraiſers va 


ſhall be obliged to take them ar the pricg ap- 
2 Stat. 1A + Sw. K 


The form of an inventory and appraiſe- 
ment of the goods taken in diſtreſs 


N inventory of the goods ſeized and diftrained 


_ red- china bed; &Cc. 


XN 1 


Valued in alt at — 
CIT our bands this dey a 


N 
J K conflable. - 


*. C. D. 


T 1 tp bed you; 0 
— day of, Sc. ſeized upon your 
goods in your houſe in, Sc. for ten pounds, 

* half a year's rent due to me at, Oc. laſt, and 
have taken-ap inventory thereof, and locked 
* the, ſame up in your chamber one pair of 
«© ſtairs, &&c, and. i you do not pay the rent 
due, or replevy the goods mentioned in the 
*-inventory, I ſhall in five days make fale 


* theredf, 


wing the goods roo high | 


by A. A Kc. RET Doan es. 


From of notice of the diftreſs to the tenant. 


112 
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© thereof, according to the direction of the act 
* of parliament z of which take notice from, 


* 
2 


wy - 


# +  * f ö 4 TEES K 
Yours, A. B. 


« Witneh, that a copy hereof, as this day 


delivered to Mrs. M. D. the wife of C. D. by 


G. H. 


There is a diſtreſs for damage -feaſant, where 
the beaſts of a ſtranger are found in another 
man's ground, without leave of the owner 
thereof, and there feed, or do other damage to 
the graſs, corn, c. And here diſtreſs may be 
taken in the night, as well as day, left the beaſts 
eſcape before taken: alſo beaſts belonging to 
the plough, ſheep, and horſes joined to. a. cart, 


or a horſe with the rider on it, &c. are liable to 


this diſtreſs, though not for rent; but it muſt 


be while the cattle are damage-feaſant, and the 


party may tender amends, until they are im- 
pounded, and then detainer is unlawful. Co. 
Lit. 142. 2 Inſt. 107. 5 Rep. 76. 2 Danv. 
Abr. 633. | 

2. Replevin is grounded upon a diſtreſs, and 
is a re-deliverance of it, that the thing diſtrain- 
ed may remain with the firſt poſſeſſor, on 
ſurety given by him to try the, right with the 
diſtrainer, and anſwer the ſame at law; and if 
he do not purſue his action, or it be judged 
againſt him, then he that took the diſtreſs ſhall 


have it again, by the writ returno babendo, Co. 


8 6 

If notice be not given in writing, on taking a 
diſtreſs, of the things diſtrained, and for what 
you diſtrain them, they may not be ſold by the 


ſtatute 2 V. & M. but the diſtreſs is to be do- 


tained 


. F > 8 Bm 
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tained till replevin, or ſatisfaction: and reple- 
vins are by writ at common law z or on plaint 
by ſtatute, for the party's more ſpeedy having 


again of his cattle and goods diſtramed. Here 


the ſheriff ought to take two ſoris of pledges, 
one by the common law. to proſecute; and 
another byche-ſtaute, to return the diſtreſs,” if 
the taking be judged lawful z and if the ſheriff 
deliver a diſtreſs, without theſe pledges he muſt 
* E thereof. Co. Lit. 148. F. 

A by wric lies in the courts at N 
minſter, and action of replevin may be removed 
out of other courts, into thoſe courts, and tried 
there: replevin by plaint may be brought in the 
county: court, hundred- court, and court - baron. 


The moſt uſual method to obtain a replevin is | 
by plaint; and the ſheriff may take a plaint by 


ſtatute, and make a replevin preſently, and en- 
ter it in che county-court afterwards: alſo ſhe- 
riffs of counties ſhall depute four deputies to 
make replevins, not dwelling above twelve 
miles diſtant from-one another, under a certain 
penalty. Dy. 246. Co. Lit. 139. Stat. 1 P. 
. jy 
If the defendant in replevin claims the- pro- 
perty of the goods, the ſheriff cannot pr 
till it is decided before him by writ de proprie- 
tate prabanda; and if found for the plaintiff, 
the ſheriff is to make replevin or deliverance 3 
but if for the defendant he is to do nothing fur- 
ther: though the plaintiff may replevy by writ 
afterwards z and if the ſheriff returns the pro- 
perty claimed, it ſhall be put in iſſue and tried 
in the Common Pleas, Finch 316, 317. 
Where catile or goods are not delivered upon 
a firſt replevin, the party diſtrained may have 
* an 


174 
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an alias, and a pluries replevin, in the general 
proſecution of it; and if the cattle are put into 
any ſtrong place, the ſheriff may take the ' poſſe 
comitatus, and break into it, to make the reple- 
vin: when they are driven out of the county, 
Sc. ſo that the ſheriff cannot make replevin, a 
writ of Witbernam ſhall go to take ſo many of 
the diftrainer's cattle, till the party make deli- 
verance of the firſt diſtreſs, c. and in this caſe, 
the cattle taken ſhall be to the value of thoſe 
that wete firſt taken and detained, 52 H. 3. 
6. 21. 1 P. & M. 2 Inf, 140. 13 Ed. 1. 
On brioging a replevin, it muſt be certain in 
ſetting forth the number and kinds of cattle di- 
ſtrained; that the ſheriff may know how to 
make deliverance of the cattle, if a writ be di- 
rected to him to do it; and the time and place 
are to be named in the declaration : if the plain- 
tiff in replevin makes default, or is nonſuit, or 


- judgment be given againſt him, the defendant 
may have his writ retorno habendo of the goods 


taken in diſtreſs. And when the plaint is re- 
moved into C. B. Cc. and the plaintiff non- 
fuited, before or after avowry made, the defen- 
dant may diſtrain again for the ſame cauſe z but 
the plaintiff may ſue a writ of ſecond deliverance 
upon the ſame record, to revive the firſt ſuit ; 
upon which writ, the ſheriff is to rake ſecurity 
for the ſuit, and ſo make a return of the cattle 
or price of them, if the return ſhall be ad- 
judged. Hob. 16. T. Raym, 33. F. N. B. 72. 
And after this ſecond deliverance and trial 
thereon; or if the plaintiff be again nonſuit up- 
on a declaration, there muſt be awarded a re- 
turnum irreplegiabile to the defendant; and then 
he may make his avowry, or plea in juſtification 
of his diſtreſs, to ground a writ of inquiry of 
damages; or hold the beaſis till he is ſatisfied: 

in 
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in caſe the defendant make default, the plaintiff 


ſhall have judgment to recover all in damages; 
as well che value of the cattle, as damages for 


replevin, damages and coſts are given the de- 
fendant, if found for him, ſuch as the plaintiff 
would have had, if he had recovered in the ac- 
tion, Sc. F. N. B. 69. Wood's Inſt. 553. 
Stat. 21 H. 8. EE 15 "CRF, 250-7; | 
In replevin, if the plaintiff be nonſuit, the 
defendant may make ſuggeſtion as in an av 
for rent, and on prayer a writ ſhall be awarded 
to the ſheriff, to inquire of the ſum in arrear, 
and value of the Jifireſs, and upon the return 
thereof, the defendant ſhall recover the arrears, 
or the value of the diſtreſs with coſts, c. And 
if the jury do not inquire of the value of the 
cattle diſtrained for the rent, that they may be 
ſold according to. the ſtatute, and alſo of the 
rent due, there ſhall be no writ of inquiry to 
ſupply it. 17 Car. 2. c. 7. Lev. 255. 
The defendant in replevin may avow, or juſ- 
tify ; but if he juſtifies, he cannot have a re- 
turn, as he ſhall have if he avows: and an avow- 
ry is where the taker of the diſtreſs avows the 
taking, if in his own right; and if for another, 
makes cognizance thereof, as bailiff, or ſetvant, 
c. It is in the nature of a declaration, and 


ſeiſin within the time of the ſtatute of limita- 


al tations z3 though the lord muſc have ſeiſin by 
p- the hands of his tenant in certain, 3 Lev. 204. 
* 7 Rep. 25. Co. Lit. 268. | 

en The defendant in a replevin is allowed to 
on avow generally, that the plaintiff or other te- 
-of gant of the land, Cc. whereupon diſtreſs was 


d: 12 made, 


the taking of them, and his coſts. And in a 


muſt contain ſufficient matter for judgment to 
have return: but the avowant need not alledge 


115 
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made, held it at ſuch certain rent, during the 


time the rent diſtrained for incurred, c. with 
out ſetting forth the landlord's s grant or title; 


and if the plaintiff become nonſuit, the defen- 
dant ſhall have double coſts. Sheriffs and other 
officers granting, replevins, and taking | bonds to 


| proſecute with effect, Sc. ſhall at requeſt. aſſign 


them to the avowant or defendant by indorſe- 
ment, which if forfeired, the avowant may bring 
an action, and recover thereupon in his own 
name; and the court may give reaſonable relief 
to the parties, by rule of the ſame, Ge. by the 
Siat. 11 Geo. 2. c. 19. 

An avowry may be made either on a diſtreſs 


for rent, or for damage-feaſant, &c. 


The form of a count or declaration in 


replevin. 
Wilts, io B. and 7. B. were ſummoned 
Toit, * + to anſwer C. D. gent. of a 


« plea; Wherefore they took the cattle of the 
« faid C. and them unjuſtly derained, againſt 
© ſureties and, pledges, Sc. And whereupon 
the ſaid C. by, Sc. his attorney complains, 
that the 0 2 and J. the day of, &c. in 
* the year of the reign, c. at D. in a certain 

place there called, &c. cloſe, took the cattle, to 
© wit, two heifers and one bay horſe, of the 
© ſaid C. and the ſame unjuſtly detained, againſt 
© ſureties and pledges, until, &c. whereupon he 
faith, that he is the worle, and hath damage, 
« to the value of twenty pounds; and therefore 
© he brings his ſuit, Sc. 


An 
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An avowry in replevin for arrecrs of rent. 


"A ND ihe faid 4. B. and 7. B. by, Ge. 


their attorney, come and defend the 


| force and wrong, Fe. and the ſaid A. well 
ayoyweth, and the fame T. as bailiff of the 
ſaid 4. well acknowledgeth the taking of the 
cattle aforeſaid, in the fame place in which, 


Sc, and juſtly, Sc. becguſe he ſaith, that 


. 

c 

4 

. 
the ſame place, in which the taking of the 
* cartle aforeſaid is ſuppoſed to be dune, doth 
« coprain, and at the time of the taking of the 
* {aid cattle, did captain ten *acres of paſture 
* with the appurtanances in D. aſorcſaid ; and 
* chat long before the ſame time, in which, 
* &c. one E. D. was ſeiſed in fee of one meſ- 
* ſuage and twenty acres of pallure-with the ap- 
* Purienancey in D. aſoreſaid, whereof the lame 
place in which, Sc. is, and from the time 
that the memory of man is not to the con- 
wary, was parcel, and thoſe tene ments with 
* the appurienances, whereof, Sc. held of the 
* ſaid 4. B. ay of his manor of, Sc. with the 
appurtenances in the county aforclaid, by ho- 
mage, fealty, and by the rent of twenty Wil- 
lings, yearly and every year, to be paid at the 
feaſt of St. Michael the archangel, Sc. of 
which ſaid ſervices, the ſaid A. was ſeiſed by 
* the hands of the faid E. D. as by the hands 
* of his true tenant, to wit, of homage, fralty, 
and of the rent aforeſaid, &c. in his demeſae 
as of fee, and of which manor, with the 
* appurtenances, the ſaid A. was and is ſeiſed 
in his demeſne as of fee, and being ſo there- 
of ſeiſed, and the ſaid E. D. of the tenements 
* aforeſaid, whereof, c. in form aforeſaid being 
1 3 ſeiſed, 


— 


4 
0 
4 
« 
0 
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« ſciſed, the ſaid E. before the ſame time in 
which, Sc. at D. aforeſaid died of ſuch. his 
eſtate therein ſeiſed, held in homage of the 
faid A. after whoſe dea h the tenements afore- 
ſaid, with the appurtenances, whereof, &c. 
deſcended to the aforeſaid C. D. ſon and heir 
of the ſaid E. D. by which the ſame C. be- 


ments aforeſaid, whereof, &c. entered, and 
was therefore ſeiſed in fee, Sc. And be- 
cauſe ten pounds for the rent aforeſaid, for 
ten whole years ending at the feaſt of St. Mi. 
chael in the year, Sc. to the ſaid A. B: after 
the death of the ſaid E. D. at the ſame time 
in which, Sc. were in arrear and unpaid, the 
ſaid A. well avoweth, and the ſaid T. B. as 
bailiff of tbe ſame A. well acknowledgeth the 
taking of the cattle aforeſaid in the ſame place 
in which, Sc. as in parcel of the tenements 
© aforeſaid, with the appurtenances of the ſaid 
* A. in form aforeſaid held, for the ſame ten 
pounds of the rent aforeſaid, ſo as aforeſaid 
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being in arrear, and juſtly, &c. according to 


© the form of the ſtatute in this caſe made and 
provided. 


The flatutes of limitation of actions are 
32 H. 8. c. 2. and 21 Jac. 1. c. 16. 


B* the ſtat, 32 H. 8. c. 2. no perſon ſhall 
have any writ of right for recovery of 
lands, of the poſſeſſion of his anceſtors, but of 
a ſeiſin within ſixty years next before the fte of 
writ, Sc. In aſſiſe of Moridanceſtor, writ 
of entry fur deſſeiin, or other poſſeſſory 
action upon the poſſeſſion of an anceſtor, it 
muſt be brought within fifty years; and in 

Wh | aſſiſe, 


fore the time in which, Sc. into the tene - 
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aſſiſe, Sc. upon the party's own poſſeſſion, 

within thirty years, and the plaintiff is barred, 

not proving ſuch poſſeſſion, Sc. And writs of 

formedon for title to lands in eſſe ſhall be proſe- 

cuted within twenty years after the ns accrued, 

by ſtar. 21 Fac. 1. c. 16. 

But there is a proviſo in the ſtatutes to relieva 

infants, feme-coverts, perſons beyond ſea, or 

in priſon, and the heirs of ſuch perſons, ſo as 

they commence their ſuits within the times li- 

mited after their impediments are removed. 

And it has been adjudged, that the act 32 H. 

8. doth not extend to rent, or ſervices, &c. out 

of land: alſo that one who hath been out of 

poſſeſſion for ſixty years, if his entry be not 

taken away, may enter and bring — action for 

his own poſſeſſion. Mooa's Inſt. 5 

By ſtatute 21 Jac. 1. c. 16. 2 * of debt, Aar 

ations upon the calc, (except for words) e 2 Ld. hw 

of account (except concerning merchandize), of * 

detinue, * trover and treſpals, are to be com- 

menced within ſix years after the cauſe of ac- 
| tion, and not after; actions of aſſault and bat- 
| tery, within four years; and for ſlander, with- 
in two years after the cauſe of action, Sc. And 
it theſe perſonal actions are not brought in the 
time limited by this ſtatute, they are barred: 
though where money is to be paid on requeſt, 
or the conſideration of a promile is executory, 
Sc. it is not material when the promiſe was 4 
made, but when the cauſe of action did ariſe; | 
and the defendant ought to plead, that cauſa 
aftionis non accrevit infra ſex annos, &c, 2 Salk, 
422, 

The en in the ſtatute of Dan in 

actions of account, relates to accounts current 


| See 15 Vin. Abr. 115, . 
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only between merchants; for when an aceount 
is ſtared and ballanced, debt lies, and the action 
muſt be brought within ſix years. In actions of 
ſlander, when words are actionable in them- 
ſelves, there damages ſhall be recovered accord - 


ingly as they were firſt ſpoken, if the action be 


brought within two years, as required by the 
ſtatute of limitations; and otherwiſe the 
party will be barred thereby: but where the 
words are actionable in reſpect of the ſpecial 
damage which happens after the ſpeaking; in 
ſuch caſe, if the damage is ſeven years after. 
wards, it is no bar. Mod. 70, 268. Sid. gs. 
An action barrable by the ſtaipte 21 Jac. 1. 


a freſh promiſe will revive it; fo it is of an ac- 


knowledgment of a debt, becauſe that is evi- 
dence of a promiſe : and taking out a writ, and 
entering and filing it, is an avoidance of the 


ſtatute; for *tis a demand, and a good bring- 


ing of an action within the time mentioned by 
the ſtatute of limitations. 3 Salt. 228, 229. 
Lil. Abr. 19. 0 1 . 

Perſonal actions die with the perſon; as of 
battery, Sc. A man atrainted of treaſon or 


felony, convict of recuſancy, an outlaw, excom- 


munieate perſon, Gc. cannot bring an action, 
till pardon, reverſal, abſolution, Fc. A feme 
covert muſt ſue with her huſband, and infants 
by guardians, &c. Lit. 196, Co. Lit. 128. 


How controver fies are determined il bout 
_ ation at law, by award, &c. Eng 654 


HEE R D is the judgment and arbitration 
1 of one or more perſons, at the requeſt of 
two parties at vatiance, for ending the matter in 
diſpute, without public authority: and * Is 

| | one 


4 
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done by arbitrators choſen by the parties, on a 


bond to ſubmic themſelves to their judgment. 


And arbitrators are generally where parties 
think it more fafe to refer the matters in con- 
troverſy to the determination of friends, than 
to venture a trial at law; they proceed at their 


own diſcretion, without folemnity of 
Se. to hear and determine the controverſy re- 
ferred to them: and they have as great 


as other judges, though they are not tied ro the 


formalities of law; and if they obſerve the ſub- 
miſſion, their award is definitive. Dy. $56. 
Fhe ſubmiſſion to arbitrators may be gene- 
ral, of all demands, Cc. or ſpecial, of ſome 
matters q diſpute: and the award muſt be 


made of the thing ſubmitted, according to the 


ſubmiſſion; ir muſt be equal between the par- 
ties, and not on one ſide only; and the perfor- 
mance of it is to be lawful and poſſible ; alſo 


the award muſt be certain and final: if an 


award is of things not ſubmitted, or to pay 
money to a ſtranger, &c. it will be void, Co. 
Lit. 206. Rol. Abr, 242, 2 Saund. 122. 


| Where arbitrators award a thing againſt law, 
it is void; ſo if more is awarded than ſhould 


be: but on a general ſubmiſſion, the award 
may be of part, without the reſidue, and be 
good. An award may be void for ſome part, 
and godd in another part, if ic makes an end 
of all the differences ſubmitted z; and if the 
award is good in part, and void in part there- 


of, the good ſhall be performed. - And the 


Chancery will not give relief againſt the award 


of arbitrators, unleſs for ion, exceedi 
authority, c. Cro. r rg Dan. tbr. 
536. Rok Abr. 244. N 


1 


. 
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11 all debts and demands are ſubmitted to 44. 
— hang the arbitrators may award a releaſe of 


bonds, ſpecialties, &c. by which the debts and 


demands are due: and where the award is ac- 


cording to the ſubmiſſion by bond, though it 
be void in law, if it is not performed, the obli- 
gation will be. forfeited. Things relating to 
freeholds, leaſes, debts due on certain contract, 
matters concerning matrimony, and criminal 
offences, are not arbitrable by awards. n 
Ar. 513, 515. 

Sometimes matters are referred by the judges 
at the aſſiſes to the three foremen of the jury, 


in nature of arbitrators; and after their award 
is made, the plaintiff may have an aachment, 


Sc. to oblige performance: and. attachment 
lies for. not performing an award made a rule of 
court; after perſonal demand of performance. 
Salk. 8 3, 84. Submiſſions. to awards, by agree- 
ment of the parties, may be made a rule of any 

of his majeſty's courts of record; and on a rule 
of court thereupon, the parties ſhall be finally 
concluded by ſuch arbittament: and in caſe of 


diſobedience thereco, the party refuſing to per- 


form the ſame ſhall be ſubject to the penalties 


of contemning a rule of court, Sc. except it 
appears on oath, that ſuch award was unduly 
procured, when it ſhall. be ſer aſide: but this 
extends only to perſonal. matters, for which there 
is no other remedy but by perſonal action, or 
by Gs in equity. Stat. 9 & 10 W. g. c. 13. 
When there is but one arbitrator, which hap- 
pens, where the matter is referred to two, and it 
they cannot agree in the award, it is left to a 


third perſon. this 1s, called an umpirage; and 


the umpire has the tame power as the arbitra- 
tors, if they do not agree in their award, Tho? 
the 


Of Aﬀtons and Remedies. 
the arbitrators are to refuſe, and declare they 
will make no award, before the empires ſhall 
proceed. 8 Rep. 98. 2 Saund. 130. 

The umpires award ſhall be good, where 


the arbitrators make a void award, yg boo no 
award. Lil. Abr. yer x 


T he form of an award of dferencer. * 


* O all people, to whom this preſent veri · This inſtru- 
ting indented of award ſhall come greet- ment muſt be 
ing. Hhereas there are ſeveral accounts de- N 5 
pending, and divers controverſies and diſputes g e- 1 
© have lately riſen between A. B. of, Cc. and * 0 
C. D. of, Sc, all which bmi nenten and diſ- 
putes are chiefly touching and concerning, 
Sc. And whereas, for the putting an end to 
the ſaid differences and diſputes, they the ſaid 
A. B. and C. D. by their ſeveral bonds or 
obligations bearing date, Cc. are become 
bound each to other of them in the penal 
ſum of one hundred pounds, to ſtand to and 
abide the award and final determination 
of us E. F. G. H. Sc. ſo as the ſaid award be 
made in writing, and ready to be delivered to 
the parties in difference on or before, Cc. 
next, as by the ſaid obligations and conditions 
thereof may appear: Now know ye, that we 
the ſaid arbitrators, whoſe names are hereunto 
ſubſcribed, and ſeals affixed, taking upon us 
the burden of the ſaid award, and having 
* fully examined and duly conſidered the proots 
and allegations of both the ſaid parties, do, for 
the ſettling amity and friendſhip between 
them, make and publiſh this our award, by 
and between the ſaid parties in manner fol- 
* lowing, that is to ſay : Firſt, we do award and 


order, 
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order, that all actions, ſuits, quarrels, and con- 
« tyoverſies whatſoever, had, moved, ariſen, or 
depending between the ſaid parties in law or 
equity, for any manner of cauſe whatſoever 
touching the ſaid, Sc. to the day of the date 
hereof, ſhall ceaſe and be no. further praſecu- 
ted; and that each of the ſaid parties ſhall pay 
and bear his own coſts and charges, in any 
wiſe relating to, or concerning the ſame pre- 
miſſes. And we do alſo award and order that 
the ſaid A. B. ſhall pay, or cauſe to be paid to 
the ſaid C. D. the ſum of, Sc. within the 
ſpace of three months, and at his'own charges 
© do, Sc. And further we do award and order 
that the ſaid C. D. ſhall pay, or cauſe io be 
© paid, to the ſaid A. B. the ſum, Sc. on or 


E 


+ before, Sc. or give ſufficient ſecurity for the | 


* ſame to the ſaid A. B. Ard we do award 
and order that, Sc. And laftly,, we award 


and order that the ſaid A. B. and C. D. on 
receipt of the ſeveral ſums, Sc. above · men- 


© tioned, ſhall in due form of law execute each 
to the other general releaſes, ſufficient for the 
© releaſing, by each to the other of them, his 
+ executors and adminiſtrators, of all actions, 
* ſuits, arreſts, quarrels, controverſies and de- 
+ mands whatſoever touching or concerning the 

premiſſes aforeſaid, or any matter or thing 
$ thereunto relating, from the beginning of the 
world until the —— day of, Sc. laſt. In 
* Witneſs whereof we have hereunto ſer our 
hands and ſeals the —— day, Ss: in <0 
year, &c. 


Sealed, Fe. 


We: 
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Df Courts, Attoznies and Segicitors, 


Jurles, Witneffes, Trials, Execu- 


tions, &c. 


| cially adminiſtered : and there are many 
courts ſome of tecord, and ſome not; 
courts ſaperior, as thoſe at Weſtminſter, and 
courts inferior, in the country, &c. A court of 
record is that which hath power to hold pleaac- 
cording to the courſe of the common law, of re- 
al, perſonal and mixed actions, where the debt 
or damage is 405. or above: and a court not of 


4 


record is when it cannot hold plea of debt, Ec. 


amounting to 40s. but of pleas under that ſum; 
or where the proceedings are not according to the 
courſe of the common law, nor inrolled. "Cromp. 
Juriſd. Co. Lit. 260, 117. REN 
In courts where writs lie not, the ſuit is be- 
gun by plaint, viz. by entring the action, and 
cauſe of complaint, &: and in inferior courts, 
having particular juriſdictions, it muſt be ſet forth 
at large; for there nothing ſhall be intended to 
be within the juriſdiction, but what is ex 
alledged to be ſo: but at the courts at Feſtmin- 


fter, the plaintiff doth. not ſhew at large in his 


declaration, that the cauſe of action ariſes within 
their juriſdiction, which is general; and pleading 
to iſſue, c. allows the juriſdiction of courts. 
Sid. 331. 2 Inſt. 229, 1. Lil. Ar. 371. 
The courts of law and equity I ſhall here creat 
of, are the following, - 


7. The 


| + Court is the place where juſtice is judi- | 
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of Courts, zue, 


ide The high court of Chancery. 
2. The King's Bench. 
3. The court of Common Pleas. 
NAR The Exchequer. 2468. dein 
5. The court of Aſſiſes, &c. 


1. The court of Chancery is the hl court 
of judicature in this kingdom next to the parlia- 
ment, and of very ancient inſtitution, Its juriſ- 


dicction is of two kinds; ordinary or legal g and 


extrardinary, or abſolute : The ordinary court is 
that wherein the lord chancellor in his proceed- 
ings and judgments, obſerves the order and me- 
thod of the common law; and in ſuch caſes, 
the proceedings are filed or inrolled in . Petty- 


Bag office. 


This court holds plea of recognizances ac- 


knowledged in Chancery; writs of ſcire facias 


for repeal of letters patent, writs of partition, 


Sc. and alſo of all perſonal actions, by or againſt 


any officer of the court; and by acts of parlia- 
ment, of ſeveral! offences and cauſes : all origi- 
nal writs, commiſſions of bankrupts, charitable 
uſes, of ideots and lunacy, c. iſſue out of this 
court, for which it is always- open; one from 


hence may have an habeas corpus, prohibition, 


Sc. in the vacation, which are to be had out of 
the other courts only in term- time; and here a 
ſubpæna may be iſſued to force witneſſes to ap- 
Pear in other courts, when they have no power 
to call them. But in proſecuting caules, if the 
* deſcend to iſſue, this court cannot try it 
y jury; but the record is to be ſent into the 
King's Bench, and try'd there, and afterwards re- 
manged | into the Chancery: though if ne 
| a de- 


* 
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a demurrer in law, it ſhall be argued and adjudg- 
ed here. Upon a judgment given in this court, | 
a writ of error lies returnable in B. R. 4 Inft.. 


78, 80, Cc. Danv. Abr. 770. 
The extraordinary or unlimited court exerciſes 
jquriſdiction in caſes of equity, by way of 'Znglifþ 
bill and anſwer in abatipg the rigour of the com- 
mon law, and where the courts of law are de- 
fective to give remedy : it gives relief for and 
againſt infants, notwithſtanding their mino- 
rity z and for or againſt married women, called 
feme coverts, notwithſtandipg their coverture ; 
all frauds and deceits are here relievable; as alſo 
all accidents to mortgagors, obligors, &c. a- 
gainſt penalties and forfeitures, where the in- 
tention was to pay the debt; all breaches of 
truſt, unreaſonable engagements, Sc. This 
court may force unreaſonable creditors to com- 
pound debts ; make executors, &c. give ſecu- 


rity, and pay intereſt for money long in their 


hands; and here executors may ſue one another, 
or one executor alone be ſued without the reſt : 
order may be made for performance of a will; 
decree made who ſhall have the tuition of a 
child; and this court may relieve copy holders 


| againſt the ill uſage of their lords; confirm 
a title to lands, where the deeds are loſt ; make 
f conveyances, defeAive thro? fraud or miſtake, 
a good and perfect; oblige men to come to ac- 
- count with each other; avoid the bar of actions, 
r by the ſtatute of limitations, c. 4 Inſt. 84. 


Rol. Abr. 373. 1 Danv, 749, 750, 752, Sc. 

But in all caſes, where the plaintiff can have 
his remedy at law, he ought not to be relieved 
in Chancery; and long leaſes, as for 1000 years; 
naked promiſes; verbal agreements not execu- 
ted : eſtates derived under concealed titles, Sc. 

3 ; have 


1 


I 
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hare been refuſed relief in this court : and mort- 


are not relievable in equity after tweniy 
years, where no demand has been made, or in- 


_- tereſt paid, Fc. Alſo this court will not retain 
a ſait for any thing under 10 l. value, except it 


be in caſes of charity; not for lands, Ec. under 
40 5. per annum; and it refuſes to relieve per- 
ſons in ſuits where the ſubſtance of them tends 


to the overthrow of any fundamental point of 
the common law, or an act of parliamenc. 


Danv, Abr. 763, 754. 2 Vent. 340. 

And alcho the. power of the court of Chan- 
cery, in its equitable proceedings, is fo | great in 
the foregoing particulars, yet it is no court of 
record; and therefore tis ſaid can bind the per- 


ſon only, and not the eſtate of the defendant; 


and if the party will not, obey the decree of his 
court, he. muſt be coththitted until he does : in 
this caſe, if there be.an.order that one ſhall ſtand 
committed to the Fleet, for breach of a decree, 
in purſuance of the order, there muſt be a writ 


| 2 for taking and en bim. 4 Il. 


 Danv. 749, 776. 

. is ordained by the hat. 36 EA. 3. That 
whoſoever. ſhall find himſelf. 1 with any 
ſtatute, he ſhall have his remedy 4 in the Chance- 
y. No ſubpæna or proceſs is to iſſue out of this 
court till a bill is filed; except in injunctions to 
,- & e, and ſuits at law, (fc. and on a plain- 
riffs diſmiſſing his bill, or 155 defendant for 
want of proſecution, the plaintiff io pay full 
coſts, Sc. 5 Ann. . 46, A defendant not ap- 


pearing on /ubperg iſſued, and abſconding to 


avoid being ſet ved therewith, the court may 
make an order for his appearance at a certain 
day, which ſhall be publiſhed in the gazette; 


and if he do not chen appear, the plaiauf _ 


Witneſſes, Trials. I29 - 
| ſhall be taken pro confeſſo, and the defendant's | 
eſtate ſequeſtered to ſatisfy the plaintiff, Cc. 
6 Geo. 2. . %s. 
2. The Court of King's Bench at Weſtminſter, 
is a court that hath fupreme authority, the king 

_ himſelf being ſuppoſed to be there, and was 

ſometimes wont to fit in his own perſon. This 
court and the Chancery are to follow the king 3 
and the King's Bench was originally the only 

court in Veſtminſter- ball; out of which the courts 
of Common Pleas and Exchequer, ſeem to have 

been derived. 4 Ii. 73. 2 Hawk. P. C. 6. 

Ic is divided into a crown-ſide, and a plea- 

ſide; the one determining criminal, and the other 

civil cauſes: the crown · ſide takes notice of all 
treaſons, felonies, breaches of the peace, and of | 
all cauſes proſecuted by way of indictment, or | 2 
information; and into this office, indictments | 
from all inferior courts, orders of ſeſſions, Se. 
may be removed by certiorari : alſo here inqui- 
ſizions of murder are certified: and hence iſſue 
attachments, Sc. On the plea-ſide, it hath 
cognizance of all pleas by bill for debt, ac- 
count, . covenant, in action upon the caſe, and 
other perſonal actions, ejectments, c. againſt 
any perſon in cuſtody of the marſhal, as every 
one ſued hege is ſuppoſed to be; and in all per- 

_ ſonal actions, for or againſt any officer, mini- 
ſter, or clerk of the court, who in reſpect to 
cheit. attendance have privilege of court. Cromp. 
Juriſd. 67, 68. 4 Rep. 57. . 9 Rep. 118. 

In ancient times this court was ordinarily ex- 
erciſed only in criminal matters, and pleas of the 
crown: and it awards execution againſt perſons 
atiainted or condemned by parliament, or any 
ocher court, when the _— is removed, and 

their 


c 


* 
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their perſons brought thither by habeas corpus 3 
and there pardons of offenders are allowed, on 


removing the records and priſoners, &c. This 


court may bail any perſon whatſoever ; grants 
habeas corpus's to relieve perſons wrongfully im- 
priſoned; reſtores freemen unjuſtly disfranchi- 
ſed ; and grants prohibitions to keep other courts 
within their proper enen Se. 4 Inſt. 70. 
2 Danv. Abr. 279. 


The court of B. R. regulates all the courts of 


law in the kingdom, ſo that they do nor exceed 


their juriſdictions, nor alter their forms, &c. and 
may grant an attachment againſt any inferior 
court, uſurping a juriſdiction not belonging to it; 
but generally a writ of prohibition is firſt iſſued 


to ſuch court. The judges of this court are che 
ſovereign juſtices and coroners of the land: and 


their juriſdiction is general over all England, 
which, when the king hath appointed mew they 
have from the law, 4 Iuſt. 74. 

3. The court of Common Pleas is one of the 
king's courts held in Meſtminſter-hall, or other 
certain place: it is not to follow the king and 
his court, but to be held at ſome place certain; 
nor ſhall be removed without warning by ad- 
journment, . Silat. 9 H. 3. c. 12. C2 Ed. 3. c. 11. 

All actions belonging to this court come here 


either by original, as on arreſts and outlawries; 


or by privilege or attachment, for or againſt pri- 
vileged perſons; or out of inferior courts not of 
record; and all civil cauſes, real, perſonal, or 


mixed, are here brought and determined; tho“ 


regularly this court cannot hold plea in any ac- 
tion real or perſonal, Sc. but by writ out of 
Chancery, returnable here; unleſs it be by bill 
for or againſt an officer, or other privileged per- 
jon of the court. 4 Inſt. 99, 100, 


The 


-  Wkitients;' Ertl: 
The Common Pleas is ſaid to have been the 
only court for real cauſes concerning lands; and 
in perſonal and mixed actions, it hath a concur- 
rent juriſdiction with the King's Bench: but it 


hath no cognizance of pleas of the crown; and 


common pleas are all pleas that are not ſuch. 
It's juriſdiction; like that of che other courts at 


Weſtminſter, is general, and extends throughout 
England? and hither ſuits are removed out of 


other courts by divers writs; as by pone, recor- 


dare, writ of ſalſe judgment, &r. 4 If. 118. 


Forteſcue 50, 51. _ - WIRE 
And this court, beſides having juriſdiction for 
puniſhment of it's officers and miniſters, may 


grant prohibitions to keep temporal and eccleſi- 


aſtical courts within due bounds. bid. 

4. The. court of Exchequer is a very ancient 
court of record, fer up to order and determine 
the rights and revenues, debts and duties due to 
the crown, Cc. And in the Exchequer there are 
divers courts, conſiſting of many branches; but 
according to the uſual diviſion, it is divided into 
two parts only, for diſpatch of buſineſs. 4 Inf. 
1975 SEK: | 2 

This is the laſt of the four courts at Weſtmin- 
ſter; and the lord chief baron and barons are the 
ſovereign auditors of England, and hear and de- 
termine all cauſes in law or equity: for the Ju- 
dicial part of the Exchequer is a court both of » 
law and equity; the court of law being in the 
office of Pleas, after the courſe of the Common 
law, coram baronibus; and the court of equity 
held in the Exchequer-chamber, before the lord 
treaſurer, chancellor or under-treaſurer, and ba- 
rons: but generally befote the barons only, the 
lord chief baron being the chief judge. 4 [nfs 


. 
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Here the proceedings are according to the 
practice of the Chancery, by bill and anſwer; 


but the plaintiff muſt ſet forth in his bill, that 


he is debtor or accountant to the king, though 
whether it be ſo or not, is not material: in this 


court the clergy uſually exhibit their bills for re- 


covery of tithes; and here the attorney general 
brings bills againſt perſons for any matters con- 
cerning the king; alſo any perſon grieved with 
any proſecution on behalf of the king, &c, may 
bring his bill againſt the attorney general, and 
be relieved therein. id. 

In the court of law, all the officers, and 
clerks, the king's tenants and farmers, all debt- 
ors, and accountants of the Exchequer, are pri- 


vileged to ſue and implead one another, or any 


ſtranger, in like manner as in the King's Bench 
and Common Pleas; and the writs of ſubpana, 
and quo minus go into Wales, where no proceſs 
of the courts of B. R. or C. B. ought to run, ex- 


cept the Capias Ullagatum. 


There is a court of Excbequer-chamber, being 
the aſſembly of all the judges of England, for 
difficult matters in law ; into which cauſes are 
adjourned. when there are two judges againſt 
two, that they cannot be determined in other 
courts, Ec, A 
8. The court of Aſiſes is the court, place or 


time, when and where the writs and proceſſes 


of aſſiſe are handled or taken, before an aſſem- 
bly of knights, and other gentlemen, with the 
juſtice appointed, c. And aſſiſe is general, as 
when the juſtices go their ſeveral circuits with 
commiſſion to take all aſſiſes; or ſpecial where 


a ſpecial commiſſion is granted to certain per- 


ſons, (formerly oftentimes done) for taking an 


aſſſiſe upon one or two diſſeiſins only : and con- 


cerning 


r / 
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cerning the general aſſiſe, all the counties of Eng- 
land are divided into fix circuits, and two judges 
aſſigned by the king's commiſſion to every cir- 
cuit, who hold their aſſiſes twice a year in every 
county, (except Middleſex, where the king's 
courts of record do fit, and where his courts 
his counties palatine are held,) and have five ſe- 
veral commiſſions : 

1. A commiſſion of Oyer and Terminer, di- 
rected to them and many other gentlemen of the 
county, by which they are impowered to t 
treaſons, felonies, Sc. 2. Of Gaol-delivery, 
directed to the judges and clerk of affiſe aſſoci- 
ate, which gives them power to try every priſo- 
ner in the gaol committed for any offence what- 
ſoever; but none but priſoners in the gaol. 3. Of 
Me, directed to themſelves only and the clerk 
of aſſiſe, to take aſſiſes, and do right upon writs 


of aſſiſe brought before them by ſuch as are 


wrongfully thruſt out of their lands and poſſeſ- 
ſions, Sc. 4. Of i prius, directed to the 
Judges and clerk of aſſiſe, by which civil cauſes 
grown to iſſue in the courts above are tried in the 
yacation by a J ry of twelve men of the county 
where the cauſe of action ariſes z and ori return 
of the verdict of the jury to the court above, the 
judges there give judgment. 5. A commiſſion 
of the peace, in every county of the circuits; and 
all juſtices of of the county are bound to 
be preſent at the aſſiſes; and ſheriffs, &c. ſhall 
alſo give their attendance on the judges, or they 
172 fined. 4 Hf. 158. Bacon Elem. 15, 
10, Wc | | 

Juſtices of afliſe, &9c, are to hold their ſeſſions 
in the chief towns of each county ; and their 
recards ſhall be ſent into the Exchequer : and if 


cauſes are too difficult for them, they ſhall be re. 
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ferred to the juſtices of the Bench, there to be 
ended. Stat. 9 H. 3. c. 12. 6 R. 2. C9 Ed. 3. 
* The inferior courts in the country may be re- 


duced to the heads of, 

SR "x * ; q L S910 bY 4 11 1 Fo. 
1. The County: Court. 
r 
e Bol e ed a ah 


I. The County-Court is à court kept by the 
ſheriff of every county, and divided into two 
ſoris; one retaining the general pame; as the 
county-court, held every month, before che ſheriff 
or his deputy: the other called the turn, held 
twice in every year, biz. within a month after 


Eaſter and Michaclmas. Cromp. Juriſd. 24 1. 


By the Common law, every ſheriff ought to 
make his turn or circuit throughout all the 
hundreds in his county, in order to hold a court 


in every hundred for the redreſſing of common 


grievances, and preſervation of the peace, &c. 
and the turn is the king's leet thro? all the coun- 
ty; it being a court of record, of which the ſhe- 
riff is judge: alſo before the courts'at Weſtmin- 
ſter were erected, the county-courts were the 


chief courts of the kingdom. Glanvil, lib. 1. 


cap. 2, 3. Fleta, lib. 2. c. 62. 

But the power of the county- court was much 
reduced by the ſtature of Magna Charta, c. 1. 
aud r Ed. 4. c. 1. It hath now the determina- 
tion of certain treſpaſſes and debts under 403. 
and this court holdeth no plea of any debt or da- 


mage to the value of 40 f. or more; nor of treſ- 
pals vi & armis, Sc. But of debt and other ac- 
tions perſonal above that ſum, the ſheriff may 


bold plea by force of a writ of juſticies, which is 
in nature of a commiſſion to him to do it. Brit, 


Na 
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No ſheriff is to enter in the county court any 
paints in the abſence of the plaintiff; not above 
one plaint for one cauſe, on pain of 40 5. and the 
defendant in this court ſhall have lawful ſum- 
mons, c. And out of the county court cauſes 
are removed by recentare; Hikes; Eee. into * 5. 
and C. P. 

2. The Cour. leet is a court. of en 5 inci- 
dent to a hundred, ordained for puniſhing of- 
tences againſt the crown it is derived out of the 
ſherift*s turn, and inquires of all offences under 
treaſon; but thoſe, which are to be puniſhed 


with. loſs of life or member, are only inquirable 


and preſeniable there; and mult be certified 
over to the en of aſſiſe. 4 Iaſt. 261. Stat. 
1 Zus. 

And this: eourt is called the view of frank- 
pledge, for that the king is to be there: certified 
by the view-of the ſteward, how many people are 
within every leet, and have an account of their 
good manners and government; and all pe ſons 
above twelve years of age, Which have remained 
chere for a year and a day, may be ſworn to be 
faithful to the king, and the people ate to be 
kept in peace, Se. Allo every one, from the 
age of twelve to ſixty years, that dwells within 


the leet, is obliged to do ſuit in this court ex- 


cept peers clergymen, &c. 4 Inſt. 261, 263. 
In the court-leet, or view of frank · pledge, 
formerly all perſons were bound with ſureties or 


pledges for their truth to the king: the ſteward 


is here the judge, as the ſheriff is in the turn; 
and this court is to be kept twice a year, one 
time in a month after Eaſler, and the other 
within a month after Michaelmas, at a certain 
place within the precinct: and the ſteward hach 


K 4 power 
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power, to elect officers, as conſtables, tithing- 


men, &c. as well as puniſh offenders. The uſual 
method of puniſhment in the leet is by fine and 
amercement, anda preſentment here ſubjects the 
party to them; the former is aſſeſſed by the ſtew- 
ard, and the latter by the jury; for both of 


which, the lord may have an action of debt, or 


take a diſtreſs, Kitch. 70. Co. Lit. 115. 6 Rep. 


12. 2 Ju. 199. / 


This court inquires of and puniſhes miſde- 
meanors, incroachments, nuſances, &c. purpreſ- 
tures in lands or woods ; or houſes ſet up, or 


beat down, and other annoyances ; bounds taken 


away ; ways or waters turned, or ſtopped ; of 
thieves, and hues and cries not purſued; of 


bloodſhed, eſcapes, perſons outlawed, money 


coiners, treaſure found; aſſiſe of bread and ale, 


perſons keeping alehouſes without licence falſe 


weighrs and meaſures, unlawful games, offences 


— 


relating to the game; of tanners ſelling inſuffi- 


cient leather; foreſtallers and ingroſſers of mar- 
kets, Sc. of victuallers and labourers, unlawful 
fiſhing, idle perſons, Sc. All which particular 
articles are to be inquired into by ſtatute, 18 


Ed. 2. 14 & 15 H. 8. 2&3 Ed.6, 31 


Eliz. | 
And the lord of the leet ought. to have a pil- 
lory and tumbrel, &c. to puniſh offenders z or 
for want thereof he may be fined, or the liberty 
ſeiſed'; and all towns within the leet are to have 
ſlocks in repair; and the town that hath none, 
ſhall forſeit 57. ' 2 Dany. Abr. 289. 

3. The Court- Baron is that court which every 
lord of a manor, (who in ancient times were 
called  barons,) hath within his on precinct: 
and a court · baron is an inſeparable incident to 
a manor z it muſt be held by preſcription, for it 

cannot 
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execution, only to diſtrain the 
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cannot be created at this day, and is to be kept 
on ** part of the manor. Co. Lit. 58, 4 
Inſt. 268. | r 245 
inn court is of two natures, 1. By the} Com. 
mon law, which is the barons or freeholders 
court, of which the freeholders being ſuitors are 
the judges, 2. By cuſtom, which is called the 
cuſtomary court, and concerns the cuſto 
tenants and copyholders, whereof the lord or his 
ſteward is judge: the court - baron may be of 
this double narure, or one may be without the 
other. The freeholders court hath juriſdiftion 
for trying actions of debt, trepaſs, &c. under 
40 J. and may be held every three weeks; be- 
ing ſomething like the county-court: but on 
recovery in debt, they have 8 to make 
ndant's goods, 

and retain them till ſatisfaction is made. The 
other court-baron, is for taking and paſſing of 
eſtates; ſurrenders, admittances, Sc. and id 
kept but once or twice in a year, (uſually with 
the court-leet) unleſs it be on purpoſe to grant 
an eſtate, and then it may be holden as often 
as required, 4 Rep. 26, 6 Rep. 12. 2 Inſt. 


* chis court the 


jury are to inquire 


that the lords do not lofe their ſervices, duties, 


or cuſtoms; but that the tenants make their 
ſuits of court; pay their rents, heriots, e 
and keep lands and tenements in repair, &c. 
and every public treſpaſs may be puniſhed here 
by aeg on preſenting the fame. Siat. 
4 Ed. 1. 

No ſteward of a leet, or court- baron, ſhall 
receive profits to his own uſe, that belong to the 
lord, on pain of 40 l. and diſability. 1 Jar. 7. 
9 5 15 
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Next I ſhall mention attornies and ſolicitars in 


the courts. of law, who are — 7 a | 


and ee N 
be ior go Tore rags ed? 
1. . By the orders of court and common 
law. | 
. By antient and late ſtatutes. 


1 ene at 55 are thoſe 8 as take 


upon them che buſineſs of other men, by whom 


they are retained: and in reſpect of the ſeveral 

courts, there are attornies at large; and attor- 

nies ſpecial, belonging to this or that court on- 
Kol. Abr. 17. 


By order of all the judges, attornies are to 
be admitted into ſome of the inns of court or 


chancery, and take chambers there or near, (ex- 
cept houſe · keepers in London and Weſtminſter, 
Sc.) and none ſhall be ſworn an attorney until 
he is thus admitted; no attorney ſhall put him- 
ſelf out of the ſociety that he is of, till he is ad- 


mitted of ſome other ſociety, and deliver a cer- 


tificate thereof; all attornies are to be in com- 
mons the times ordered by the ſociety to which 


they belong, and offending therein ſhall be put 
out of the roll of attornies. Attachments have 


been granted againſt thoſe that have diſobeyed 
this order, in not being admitted of ſome inn 
of court, Sc. and attornies may be committed 
for any ill practices. Ord. Mich. 3 Ann. Lil. 
Abr. 129, 130. 


Action lies for a client TY his attorney, if 
he appear for him without warrant; and if he 
pleads a plea, for which he hath not his warrant : 
but in caſe the attorney appears without war- 
rant, and judgment is had againſt his client, 
the judgment ſhall ſtand, if the attorney be re- 
ſponſible. 
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ſponſible; otherwiſe if the attorney be not re- 
Hebe Action lies againſt an attorney for 


ſuffering judgment againſt his client by nil dicit, 


when he had given him a warrant to plead the 


general iſſue; though this is underftood where 
it is done by covin. Action lies not for what 
any attorney does generally, altbough he knows 
the plaintiff has no cauſe of action; he only 
acting as a ſervant in way of his profeſſion. 
Danv. Abr. 185. 4 Inſt. 117. Mod, 209. 
CC n 
He, that is attorney at one time, is attorney 

at all times pending the plea: and the plaintiff 
or defendant may not change his attorney, 
while the ſuit is depending, without leave of 
the court, which would r̃eflect on the credit of 


attornies/z nor until the attorney's fees are paid; 


and attornies and ſolicitors may detain writings 
which come to their hands by way of buſineſs, 
till their juſt fees are ſatisfied : if there be no 
fees due, the court will compel the delivery of 


them on motion, without forcing the party to 


an action. A cauſe ſhall proceed notwithſtand- 
ing the death of an attorney therein, and not 
be delayed on that account. Lil. Ar. 148. 
2 Keb. 273. IJ i 6:59 

Attornies have the privilege to ſue and be 
ſued only in the court at Weſtminſter, where 
they practiſe: they are not obliged to put in 
ſpecial bail, when defendants ; but when they 
are plaintiffs, they may inſiſt upon bail in “ all 
caſes: and they ſhall not be choſen into offices 
againſt their will, Se. Ventr. 299, Ld. Raym. 
342, 533. 2 0176 H : 


Not unleſs plaintiff makes an affidavit of a debt of 
10 l or upwards, by ſtat. 12 Geo. c. 29. perpetuated by 
41 Coo. 2, c. 3. WY 4 | 

| | 2. By 


* 
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2. By the ſtatutes, the juſtices ſhall examine 
attornies, and by their diſcretion. they ſhall be 


put into the roll; and they ſhall ſwear to exe- 


cute theix offices truly, Sc. The number of 
attornies may be reſtrained, by an ancient ſta- 
tute; and where they are unſkilful or inſuffi- 
cient, they ſhall be removed by the juſtices, and 
their clients have notice thereof : when any die, 
or ceaſe to practiſe, the juſtices ſhall appoinc 


| others ; and if an attorney be found notoriouſly 


in the fault, he ſhall forſwear the court. Stat. 
4 H. 4. c. 18. 33 H. 6. c. 5. Ty 
None ſhall be admitted attornies of any court 
of record, but thoſe that have been brought up 
in the faid courts, or are well practiſed and 
{killed in the law, and of an a diſpoſition ; 
and no attorney ſhall ſuffer any other to follow 
a ſuit in his name, on pain that each of them 
all forfeit 20 J. And attornies, ſolicitors, c. 
are to take the oaths to the government, under 
penalties and diſabilities to practiſe. An at- 
org ſhall not be allowed any fees laid out for 
counſel, or otherwiſe, | unleſs he have tickets 
thereof ſigned by them who receive ſuch fees; 
and attornies ſhall give in true bills to their 
clients of all the charges of ſuits, under their 
hands, before the clients ſhall be charged with 
the nne thereof; if they delay their clients 
ſuits for gain; or demand by their bills more 
than their due fees and diſburſements, the 


clients ſhall recover coſts and treble damages 


againſt them; and they ſhall be for ever after 

OW N be attornies, Fc. 3 Jac. c. 7. 13 
8. . 

Attornies are to enter and file warrants of 

attornies, in every fuir, on pain of 10 l. and 

imptiſonment: and the plaintiff:s attorney 1s 

for: to 
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to file his warrant the term he declares, and the 
defendant his the term he appears. If any who 
hath been convicted of forgery, perjury, or 
common barretry, ſhall practiſe as an attorney 
or ſolicitor in any ſuit or action brought in an 
court; on complaint, the judge, where ach 
action ſhall be depending, hath power to tranſ- 
port the offender for ſeven years, by ſuch ways, 
and under ſuch penalties as felons. 4 Hun. c. 16. 
12 Geo. c. 29. perpetuated by 21 Geo. 2. c. 3. 
Stra. 633. Moſeley 68. Barnes Notes, C. P. 
91. Comb. 348. Salt. 89. 2 Sira, 1056. 
Andr. 276. A | | 

All attornies and folicicors ſhall be ſworn, ad- 
mitted and inrolled by the judges, before allow- 
ed to ſue out writs in the courts at Veſtminſter, 


Sc. and every writ ſerved on a defendant, ſhall 


be indorſed wich the name of the attorney by 
whom ſued forth; and ſworn attornies permit- 
ting others to ſue forth writs in their names, to 
be diſabled : for the future, no perſons ſhall 
actiſe but ſuch as have ſerved a clerkſhip of 
ve years to an attorney, &c. duly ſworn and 
admitted; and ſhall be examined, ſworn and 
admited in open court; and attornies ſhall not 
have more than two clerks at one time, Ec. 
ſons ſworn as attornies, may be admitted ſo- 
icitors in courts of equity: and attornies or ſo- 
licitors ſhall not bring any action for fees till a 
month after delivery of their bills ſubſcribed 
with their hands; alſo the parties chargeable 
may get them taxed in the mean time, and u 
on the taxation the ſum remaining due is to 
paid in full of the faid bills; or in defaulr, the 
party ſhall be liable to attachment, Sc. but if 
any bill is reduced a ſixth part, the attorney 
muſt pay the coſts of taxation. 2 Ged. 2. c. 23, 
perpetuated by 30 Geo. 2. c. 19. fef?. 75, 


. 
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The judges of any court of record, may not 
admit any greater number of attornies, than 
by the ufages of ſuch court hath been accuſtom- 


ed: and if any perſon ſhall ſue out any writ, ot 


defend an action in any courts of la or equity, 
as an attorney or ſolicitor, for any gain or fee; 
without being admitted and inrolled, he ſhall 


forfeit 50 l. and be incapable to maintain an 


action for fee or reward; the penalty to be re- 


covered by action of debt, bill, plaint, Sc. 
Stat. ibid. ae ed ith 


In order to trials in "courts, after attornies 


and other practiſers therein, I am to conſider 


2 


x. Juries, to try cauſes. 
2. Witneſſes, and other evidence neceſſaty. 


1. Jury ſignifies a certain number of men, 
ſworn to inquire of maiter of fact, and declare 
the truth upon ſuch evidence as ſhall be deliver- 
ed them in a cauſe, And there are two forts 
of juries in criminal caſes ; a grand jury, which 
uſually conſiſts of twenty-four men of greater 
quality than the other; and a petty jury, con- 
fiſting of twelve men, called the jury of life and 
death: the grand jury finds the bills of indict- 
ment againſt criminals; and the petty jury 
convicts them by verdict, in the giving where- 
of all the twelve muſt agree; and according to 


the verdict the judgment paſſeth. Alſo beſides ' 


the common jury in civil caſes; there is a /pe- 
cial jury, in cauſes of conſequence tried at the 
bar, when the court makes a rule for the ſecon- 


dary to name forty-eight freeholders, and each 


party is to ſtrike out twelve, one at a time, and 
the remainder to be the jury for che trial. A 
1 ary 


— —_— 
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jury of merchants may be returned to try an ifſue 
between two merchants touching merchants 
affairs : and where an alien is plaintiff or defen- 
dant, the jury ſhall be half foreigners and half 
Engliſh, per medietatem lingu# ; but 'tis not ne- 
ceſlary- that the foreigners be all of the ſame 


country. Co. Lit. 154. 3 Toft. 30, 221. Lil. 


LE 


By the Common law, jurymen are to be re- 


turned, in all caſes, for trial of general iſſues, 
from the county where the fact was done: and 
they are to be freemen, indifferent, and not 
outlawed, or infamous; men attainted of any 
crime ought not to ſerve on juries, nor aliens 
generally; and infants, perſons ſeventy years 
old, clergymen, apothecaries, Ec. are exemp- 
ted by law from ſerving upon juries. By ſta- 
tute, jurors impanelled al be the next neigh- 
bours, moſt ſufficient and leaſt ſuſpicious ; or 
the officer ſhall forfeit double damages: and 
their qualification, which'was formerly but 40s. 
per annum eſtate, is 101. per annum freehold or 


copy hold, within the ſame county; and taleſ- 


men 54, a year. S. P. C. 154. 3 Inft. 221. 
2 Inſt. 447. Stat. 13 Ed. 1. 48 5 V. & 
M. c. 24. | | "bis Ho 

The conſtables of pariſhes at Michaelmas 
quartet- ſeſſions yearly, are to return to the juſ- 
tices of peace there, liſts of the names and places 


of abode of perſons qualified to ſerve on juries, 


between the age of twenty-one and ſeventy, at- 
teſted upon oath, on pain of forfeiting 57. and 
the juſtices of peace ſhalt order the clerk of the 
peace to deliver a duplicate of thoſe liſts to the 
ſheriff, Ic. from which they are to male their 
panels of jurors: but no ſheriff, or bailiff, &c, 
hall return any perſon to ſerve on a jury, unleſs 


he 


— 
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he bath been ſummoned fix days before the day 


of appearance, c. And if a trial is for any 
thing which coneerns the ſheriff or under - ſneriff, 
the coroner is to return the jury : the proceſs to 


1 ao a jury in B. R. is a difringas, and in 
C. K 


venire fac. and then habeas corpora jura. 
ter, to bring in the jury. Stat. 4 & 5 . 
M. c. 24. 78 V. 3. c. 32. 3 Ann. c. 18. 
Tigerin qualified acturdiog:ts th 

iſts of jurors, qualified according to the acts 
of 45 V. Mund 7 & 93 ſhall be 
made and given in from the rates of each pariſh, 
and fixed on the doors of churches, c. twenty 
days before the feaſt of St. Michael, that notice 


may be given of perſons qualified omitted, or of 


rſons inſerted who are not ſo, c. and the liſts 
being ſet right by the juſtices of peace in quar- 
ter ſeſſions, duplicates are to be delivered to the 
ſheriffs of counties, by the clerks of the peace; 
the names contained in which, with the addi- 
tions of the perſons, ſhall be entered alphabe- 
tically by the ſheriffs in a book, and none 
others to ſerve on juries, Sc. If any ſheriff, 
or other officer, ſhall return other perſons ; or 
the clerk of aſſiſe record any appearance when 
the party did not appear, they fall be fined by 
the judges not exceediug 10 J. nor leſs than 
405. The like penalty for ſheriffs taking 
money to excuſe perſons from ſerving ; and the 


judges may fine the ſheriffs, &c. not above 


51. for returning jurors who have ſerved two 


* years before in any county, except of York, 


Sc. In the county of Middleſex, no perſon 
ſhall be returned as a juror, that hath ſerved 
two terms before. Stat. 3 Geo. 2. c. 25, 4 


* 


Geo. 24 c. 7. a 


On 
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On the return of writs of venire facias, ſhe- It has been 
riffs are to annex thereto a panel, or little piece 1 
of parchment, of the names of a competent 1, . 
number of jurors named in the liſts, not leſs guntibus was 
than 48, nor more than 72; (without direction allowable up- 
of the judges) who ſhall be ſummoned to ſerve on ons ju- 
at the aſſiſe, &c. and the names of the perſons 1 C 
impanelled ſhall be written in diſtin& pieces of juſt. 
paper, and delivered by the under-ſheriff to the 2 Kel. 77. 
judge's marſhal, and he is to cauſe them to be Pl. 39- 
rolled up and put together in a box; and when qr | 
any cauſe ſhall be brought on, ſome indifferent 4*, A 
perſon ſhall in open court draw out twelve of 248. 
the faid papers of names, one after another, 
who, not being challenged, are to be the jury 
to try the cauſe; but if any are challenged, or 
do not appear, then a further- number is to be 
drawn till there be a full jury, Cc. and their 


names after ſworn ſhall be kept apart in ſome 


other box or glaſs, till they have given in their 
verdict; and then theſe names ſhall be rolled 


up-again, and returned to the former box, to 
be kept with the other names, as long as any 
cauſe remains for trials: and if a cauſe comes 
on, before the Jury in any other ſhall have given 

their verdict, the court ſhall order twelve of the 

reſidue of the papers to be drawn, &c. Jurors 

whoſe names ſhall be drawn, if they do not ap- 

pear after three times called, upon oath made 

that they were lawfully ſummoned, ſhall forfeit 

not above 33 l. nor under 40 5. Stat, 3 Geo. 2. 

c. 25. 

In trials of iſſues on indictments, c. and all There can be 
actions whatſoever, the courts at Weſtminſter 3 
may order a ſpecial jury to be ſtruck, as on in _— 
trials at bar, upon motion in behalf of the king, treaſon or fe- 
or of any plaintiff or defendant 3 and when or- lony 21 Vin. 
*P dered Abr. 301. pl 5. 


My * ſtriking 


Ot Courts, Junies;" 


: dered by rule, of. court. in cayſes ariſing within 
any city, Sc, the jury ſhall be taken out of. 


liſts or Bey of petſons qualified, which are to 
be brought. by the ſkerifls, Ec. before the, pro 


pet officer, as the frecholgers i for pies, 


ariſing in counties. Perſons who hays, eſtates, 
held for 300 years, or ninety-nine 
other term determinable on lives, 
yearly value. of 20 / are, declared. 1 0 
ſerye. on juries, and to be inſertech in the free · 
holders. book, Ec. And leaſebolders. on. leales, 
where the rent amounts t9.50 J. a year, are li- 
able to ſerye as jurors in the county of. Adidalle,. 


or 


er; and ſberiffs of any. Founry or city ſhall not 


ioppyns) e jury for the trial of ca · 


Ws not ke alißed to 
Den e Ni 


be _houſe-keepers e lands or Boos of . 


1000. value, who may be 
e. 

By ſtat, 6 Geo. 2, c. 37. 10 3. Cen, 2 
c. 25. 4 Geo, 2. c. 7. for . 3.66 2, 
Juries, are made perpetual : and, the juſtices of 
be ſeſnon or aflizes, for rh congties palatine 

of Cheſter, Tanabe, and Durham, on motion 
in, behalf of his majeſty, or any proſecutor r or 
defendant 1 any indictment or information, 
Sc., may, if er thiok fit, order a jury to 
be ſtruck before the officers of. each court, in 
ſuch manner as. ſpecial Juries, in the courts. at 
Weſtminſter. 

© The party who ſhall by virtue of 3 Geo. 


< 2. chap. 25. or 6 Ges, 2. ah, 37. apply. for 
© a ſpecial jury, ſhall not only pay 1 for 


uch jury, but ſball pay. all the ex- 


< pences occaſioned by the trial of the cauſe by 
* ſuch ſpecial jury, and ſhall not have any othes 
<. allowance for the ſame upon taxation of coſts, 


than 


© that ſuch” party would be intitled unto, in 
© caſe the cauſe had been tried by a common 
jury; unleſs the judge before whom the cauſe 


© 18” tried —_— fter the trial certify - 
in open cout under his 
© of the record that the ſame was a cauſe pro- 


hand upon the 
her uw be ciel by «ſpecial jary. Sar. 24 
Geo! 2; c. 18. ſel; 1, 3 

k No perſon who ſerves upon any jury ap- 


pointed by authority of che ſaid! acts, ſhall 


tale for ſerviug on ſuch jury more than the 


fſum which the judge who tries the ifſud 


thinks reaſonable, not exceeding one pound 
* ofie ſhilling; except in cauſes wherein a view 


© being” returned 
3 


© ' town corporate, liberties or franchiſes within 
* England, who ſhall not appear and ſerve on 
fueh jury (after being called three times, and 
on proof on oath of the perſon ſo making de · 
fault, having been duly ſummoned) ſhall for- 
« feit' for every ſuch default, ſuch fine not ex · 
ceeding 40 6. nor leſs than 20's. as the jud 

of the reſpective courts wherein ſuch def 


© is'made' ſhall' impoſe; unleſs ſome juſt ' cauſe . 


* for' ſuch defaulter's abſence be made ap 
L 2 by 


r 


© by oath or affidavit to the ſatisfaction of the 
< judge.” 29 Geo. 2. chap. 19. fe. 4. 
The plaintiff or defendant in a cauſe may 
uſe their endeavours for a juryman to appear, 
but not one who is no party to the ſuit. If a 
juror appears, and refuſeth to be ſworn, or to 
give any verdict; and if he endeavours to im- 
ſe upon the court, or is guilty of any miſbe- 
Room after departure from the bar, he may 
be fined, and attachment iſſue againſt him: 
and if a juryman withdraw from his fellows, or 
keep them from giving their verdict, without 
alledging 5 reaſons for it, he ſhall be fined; 
not it he differ from them in judgment. Moor 
882. Dy. 53. Roper) TN Os Babes» 177 
+ Jurors are not to le with -any matters 
which are not in iſſue; they are finable if un- 
lawfully dealt with to give their verdict; tho 
they are not fineable for giving a verdict con- 
trary to the evidence, or againſt the direction 
of the court; for the law ſuppoſes the jury may 
have ſome other evidence than what was given 
in court; and they may not only find things of 
their own knowledge, but they go according to 
their conſciences: but in a civil cauſe, an 
attaint will lie againſt them, if they give a falſe 
or corrupt verdict. | 3 Leon. 147. Vaugb. 144, 
I49, 153. 
If the jury take upon them the knowledge of 
the law, and give a general verdict, it is good; 
but in caſes of difficulcy they may find the ſpe- 
cial matter, and leave it to the judges to deter- 
mine what law is upon the fact. And after 

the evidence is given, the jury are to be kept 
together till they bring in their verdict, with- 
out meat, drink, fire, or candle, otherwiſe than 
with leave of the court; and the court may 
| not 


J 


a 


* 


Witneſſes, Trials. 
not give them leave to eat or drink, out of 
court: if jurors after ſworn eat or drink, *tho? 
the verdict be good, they are fineable; and'if 
it be at the charge of either party, the verdict 
is void. When a juror is ſworn, he may not 
go from the bar until the evidence is given, for 
any cauſe whatſoever, without leave of the court, 
and having a keeper with him: and when the 
Jury are gone from the bar, a witneſs may not 
be called by them to repeat the ſame evidence 
he gave in court. Co. Lit. 227. Dabi. 10, 
Cro. Fac. 21. 2 Lil. Abr. 123, 127. 


In capital caſes a verdict muſt be aQually | 


given by jurors; and if the jury do not agree 
upon it, they may be carried round the circuits, 
and-ſhall not be diſcharged till they do: in civil 
caſes it is otherwiſe, as where there are non- 
ſuits, Cc. and ofcentimes in a civil caſe, when 
the evidence hath been heard, the parties doubt- 
ing of the verdict do conſent that the jury ſhall 
be drawn or diſcharged. Jurors by the com- 
mon law are liable to no proſecution for giving 


their verdict except by way of attaint; in whic 


caſe being found guilty, they are puniſhable by 
loſs of lands and goods, their houſes to be ra- 
ſed, and their bodies caſt into priſon ; and the 
party is to be reſtored to all that he loſt by 
their falſe verdict; but this is altered by the 
ſtatute 23 H. 8. c. 3. Co. Lit. 22), 154. 
r FEM 

I a juror takes any thing of either party, to 
give his verdict, he ſhall pay ten times as much 
as taken; or ſuffer a year's impriſonment : and 
a juryman guilty of bribery is diſabled to be of 
any aſſiſes or juries, and to be impriſoned and 
ranſomed at the king's will; alſo being accuſed 


of this, may be tried preſently by a jury then 
| L * tak 


en. 


* 


— 


. 
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ken. ury men, where there is 2 
jr and the hey i! the conde, are to have their 
allowed dem. Ser, 38 E. 3. 6 34. 
54 3. and 34 Ed. 3. 2 Lil. Ar * 
The challenge of jurors is in reſpect of partig- 
lity, or defauſt of the ſheriff, by reaſon f kin. 
red, Sr. to the, plaintiff or 8 or 


Where one of the parties is of Moe to any ju- 


ror 3 a juror hath given a verdict before in the 
fame cauſe, or if he hath been an arbitrator 
5 wet ah + jurors may be c 
for defect of a * or want of * 5 5 
ing . ony, perjury, &c. PI 

236: Heb, 294. 2 Kol. Aer. 636, Sc. Co, Co. 


As witneſs is one that proves and Ls | 
= thing to a jury on a trial, by lawful teſti- 


mony 3 and ought to be an indifferent perion 
to each 1 N and not concerned in the cauſe: 


and evidence is uſed for ſame prooſ by men on 
oath, or by writings or records; it is called 
evidence, as thereby the E in iſſue is made 
. to the jury. Co. Lit. 283. 

o perſons who may or may not be wit; 
neſſes: 1 alien, . infidel, (not a Few who may, 


be ſworn on the Old Teſtament) a perſon of xox 


125 memory, one intereſted in the ſuit, a + wile 
ar againſt her huſband, (except in caſes of 
treaſon) perſons convicted of felony, or per 

Sc. may not be witneſſes in a caſe: but kio(- 


men, though never ſq near, tenants, ſervants, 
maſters,”attorvics for their clients, and all others 
that are not infamous, which want not under- 


ſtanding, or are not parties in intereſt, may be 
% * Caf. Abr. 397. pl. 15. 2 Stra. 1104. een 


Wie huſ- 
EY 22 ib 


„„ witneſſes 3 


Py : 
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- witneſſes 3 chòugli the credit of ſervants is left 


to the jury. A judge who is to try the pet ſon, 
may give teſtimony; going off from the benth : 


and a juror may be a witneſs, as to his parti- 
cular knowledge; bar then it muſt be on - 
minatlom in open court, not before His brother 
jurors. Members of corporations will not be 
| admitted to be witneſſes in a tauſe 
that concerns the corporation ; though inhabi- 
tants that are not freemen will be allowed: a 
counſellor, attorney, or folicitor, is hot to be 
examined as a witnels againſt rheir clients, be- 
ing obliged io keep their ferrets ; but of their 
own knowledge before retained, not as counſel, 
atrorney, Ar. they may be examined. Cd. 
Lit. 6. 4 Inf, 279. 2 Rol. Ar. 685. 2 
Hawk, 432. 2 Liv. 231. Vemr. 197. 2 
Bac. Abr. 286, G rer. 771 
In caſe divers perſons are made parties, to a 
ſuit, and ſome found not guilty, Ce. they may 
ee in the * — man that - A 
legacy given by will; is not 3 witneſs to 
the 201 but he may releaſe 1 and 
then he ſhall be a witneſs : a perſon who claims 
any benefit by a deed, may not prove that 
deed, in regard of his intereſt; and one an! 
ways concerned in the ſame title of land i 
queſtion, will not be permitted to be a wit- 
neſs in the ſuit depending. But in criminal 
caſes, as of robbery on the highway, in action 
againſt the hundred; in rapes of women, or 
where a woman is married by force, Sc. a 
man or woman may be witneſs in their own 
cauſe ; ſo in private notorious cheats, where no 
perſons elſe can be witneſſes, but thoſe who ſuf- 
fer, 2 Lil, Abr. 704, 705. 2 Rol, 625, 
Ventr. 243. Salt,. © 2 Ld. Raym, 1179. 
r e 4 , , 
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| Barnard, K. B. 45. 2 Stra. 105. 
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If one by judgment hath ſtood in the pillory, 
or been whipt; for this infamy he ſhall not be 
allowed to give evidence, whilſt the judgment 

is in force: but the record of conviction muſt 
be produced; and you may not aſk the witneſs 
any queſtion to accuſe himſelf, though his cre- 

dit and character in general, may be impeach- 
ed by other witneſſes, ſo as not to make proof 
of particular erftges whereof he hath not been 


convicted. Although judgment of the pillory 


infers infamy at common law; by the civil 
and canon law it is no infamy, unleſs the cauſe 
for which the perſon was convicted was infa- 
mous: and it hath been adjudged, that tis not 


ſtanding in the pillory, diſables a perſon to give 
evidence; but the ſtanding there upon a judg- 


ment for ſome infamous crime, as forgery, Sc. 


If for a libel, a man may be a witneſs; and ſo 


in other caſes, when he is pardoned. 3 Inſt. 
219. 3 Lev. 426, 427: 5 Mod. 16, 74. 
3 Nelſ. Abr. 867. Fen 


The teſtimony of one ſingle witneſs to a jury 
is ſufficient; and one witneſs is enough for the 
king in all cauſes, except for treaſon, where 
there muſt be two witneſſes: for the common 
law required not a certain number of witneſſes; 


but they are 2 by ſtatute in ſome caſes. 


And if a witneſs, ſerved with proceſs, refuſe to 
appear and give evidence in a criminal cauſe, 
the court may put off the trial, and grant * at- 
tachment againſt him: in a civil cauſe, if any 
witneſs refuſe to appear, being tendered reaſon- 
able charges, and having no lawful excuſe, ac- 
tion of the caſe may be brought, whereupon 
10 J. damages, and other recompence to the 


* Stra. 510. 2 Stra. 8 10 2 Id. Raym. 1528; 
party, 


* 
- 
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party, ſhall be recovered. And a feme covert 
not appearing, action lies againſt the huſband and 
| her. 3 Inſt 26. Leon. 112. Stat. g Eliz. c.. 


perpetuated by 29 Eliz. c. 5. S 21 Fac. c. 28. .. 8. 
„ by writings: and records is where 


acts of parliament, ſtatutes, judgments, fines and 


recoveries, proceedings of courts, and deeds, &c. 


are admitted as evidence in a cauſe, 


General acts of parliament may be given in 


evidence, upon the ſtatute book, and need not be 
pleaded 3 but where there is a private act, a copy 


of it muſt be examined by the records of parlia- 


ment, and it ought to be pleaded: records and 
inrolments prove themſelves; and a copy of a 
record ſworn to may be allowed as evidence: 
the part indented of a fine is the uſual evidence 


that there is ſuch a fine; tho" it is ſaid, the fine 
muſt be ſhewed, with the proclamations under 


ſeal. A record of an inferior court hath been 
rejected in evidence; and the party put to prove 


what was done: an ancient deed proves itſelf, 


poſſeſſion having gone accordingly; but later 
deeds are to be proved by witneſſes; and if 
they are dead, their hand- writing muſt be proy- 
ed. Although a ſeal is broken off, a deed may 
be evidence; but it cannot be proved by a coun- 
terpart or copy, when the original is in being, 
and may be had ; if it be burnt, &c. the judges 
may allow proof by witneſſes, that there was 
ſuch a deed, and this be given in evidence. Co. 


Lit. 119, 262. 10 Rep 92. 2 Rol. Abr. 


574. 2 Inſt. 118. Lev. 25. | 
A writing allowed to be read, to prove one 
part of an evidence, may be read to prove any 
other part of the evidence given to a jury, and 
if a copy ispermitied, it mult be the intire copy 
of the whole, that the court may judge of it. 
| The 
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The probate of à will is admitted as evidenet 


for perſbnal eſtate; but if title of land is made 
under the will, it muſt be ſhewn, not a copy of 
it, or the probate. If the will is proved in 
Chancery, copies of the proceedings there will 


be evidence. Of things done in a foreign coun- 


try, the teſtimony of a publick notary is 
ee Lil. Ar. 548. 2 Rol. 25. 5 
Rep. 37. . 25 | ys | 3 
Depoſitions of witneſſes in Chancery, between 
the ſame parties, may be evidence at law, 2 Bar. 
Ar. g 14. but in a court of Common law, a de- 
cree in Chancery is no evidence: the depoſitions 
before a coroner have been admitted as an evi - 
dence, the witneſſes being dead; depoſitions in 
the eccleſiaſtical court cannot be given in evi- 
dence, tho? a ſentence may in a cauſe of tithes, 
Sc. church · books are not allowed as evidence; 
yet ſome ſay they may: a ſhop book is evi- 
dence, but not after a year for goods ſold, &c. 
unleſs it be in buying and ſelling, between one 


tradeſman and another. An almanack, wherein 


the father had writ the nativity of his ſon, was 
held evidence to prove his ſon's non-age z and an 
inſcription on a grave-ſtone, hath been judged 
good to make a pedigree for the heir. Trial, 
per pais 167, 207, 235. Lev. 180. 7 Jas. 
c. 12. T. Raym. 84. 5 Mod. 10. 
Matter of fact ſhall be given in evidence at a 
trial; in debt, a releaſe may be given in evi- 
dence, on nil debet; and entry and expulſion, in 
debt for rent, &c. On the general iſſue, fraud 
may be given in evidence: but many things are 
to be pleaded; and cannot be given in evidence, 
upon Not guilty. By ſtatute, juſtices of peace, 
conſtables, Ic. may plead the general iſſue, and 
yer give the ſpecial matter in evidence in their 


\ yuſtification. YVaugh. 443, 147. 5 Mod. 18. 
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Trials per puis 404. Stat. Fac. c. g. (perpe- 
umme 05 


— 73 for witneſs 9 


FORTE the Third, ace | 
NO wy F, 72 


We command 
29 enjoining you, that = ng a 24040 
manner 7 buſineſſes and excuſes whatſoever, you and 
F070 27 ih of Jai ex ol ded 
illiam ansfield, our £ ice appoint - 

ed to hold pleas in our court before us, 08 the — 
day of, &c. ner. * at Guildhall, Lon- 
don, c. jo teſtify all and theſe things, 
which you or either fy you ſhall know, in à certain 
cauſe ng depending and undetermined in our 
court before us, between A. B. plaintiff and C. D. 
defendant, in a plea of debt, &c. and on that 
day to be tried by @ jury of the county; and this 
, 20s and every of you are by no means io omit, under 
i alty of one hundred pounds, Witneſs, e. 
0 f ir be at the afizes, then it muſt be z at yon 
p ond every of you be in your proper perſons before our 
ls 

c 


We 2 at the aſſizes appointed to be beld in the 
county of W. on the — day of, &c. . 
pt, &c. in the caunty aforeſaid, to teſtify, &c. 


A ſubpena ticket for a witneſs to appear. 

Mr. M. H. 
Y virtue of '@ writ eee (pag 
others direted, and herewith ſhewn unto you; 
you are to be and appear before William 
you Mansfield, chief juſtice, &c. Or before bis 
majeſty*s juſtices of afſize, on the — day of, &c. 
YR an Maas: "— 
0 


Ot — Jutſes, | 
of the ſame day, at the court then is be holden at, 
&c. in tbe county of W. to teſtify the truth, accor- 
ding to your knowledge, in a certain cauſe now de- 
pending, and then and there to be tried between 
B. plaintiff, and C. D. defendant, in a plea of, &c. 
an the part of the plaintiff. and hereof you are not 
to fail, on pain of one bundred pounds. Dated 
the—day of, 8c. in the—year of the reign of the 
bord George, c. and in the year of « our lord 
17—. | 


The head rial, in purſuance of my Rh pep 
method, I ſhall divide i into, 


1. Things to be known preparatory thereto. 
2. The form of trial in the courts at Mat. 
minſter. 
3. How trials are managed at the aſſizes. 
4. New trials and executions, Oc. 
| 1. Trial, in its common definition, i is the ex- 
amination of a cauſe civil or criminal, before a 
Judge, who has juriſdiction to try it according 
to the laws of the land. And the moſt general 
rule has been, that every trial ſhall be out of 
that town, precinct, Ic. within which the mat- 
ter of fact triable is alledged, or the neareſt 
thereunto, for the better cognizance of che fact 
committed. Co. Lit. 125. 

All trials for murder muſt be had in the coun- 
ty where the fact was done: but if. the ſtroke is 
in one county, and the death in another, the in- 
dictment may be found by the jury of the coun- 
ty where the party died; and there the matter 
be tried as well as if the ſtroke had been in the 
ſame county: and when an indictment is found 


bun a perſon in the proper county, it op s 
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heard and determined in any other county by 
ſpecial commiſſion, 6c. In a civil caſe, if a fo- 
reign iſſue which is local ſhould happen, it may 
be tried where the action is laid; and for that 
purpoſe the plaintiff may enter a ſuggeſtion on 
the roll, that ſuch a place in ſuch a county is 
next adjacent ; and it ſhall be tried in the court 
of B. R. by a jury from that place, according 
to the laws of that country, which may be given 


6 Ed. 6. 2.Salk. 651, WWE 5 1 
Where civil cauſes are grown to iſſue, if they 
are to be tried in London-or Middleſex, and the 
defendant lives not forty miles from London, in 
that caſe. eight days notice of trial muſt be given 
. the defendant z and if he live that diſtance from 
| London, or further off, he muſt have fourteen 
days notice-from the plaintiff, before he try his 
cauſe. . But at the afſſizes eight days notice of 
trial is good, let the defendant live where he 


(- will; and if the defendant go to trial without 
2 ſufficient, notice given him, the trial is not bind- 


ing. A defendant, on due notice given, muſt go 
to trial, or judgment will paſs againſt him by de- 
fault: and where the plaintiff will not try his 
cauſe in ſuch time as he ought to do, by the 
rules of the court; the defendant may give a 
rule and notice for trying the cauſe by proviſo, 
and ſo diſcharge himſelf of the action. 2 Lil. 
Ar. 613. Stat. 23 Hen. 8. c. 15, ws 
In l the court ſees that one of the parties 
is ſurpriſed, through ſome caſualty, without any 
fault of his own, they may at their diſcretion 
put off the trial to another time, until ſuch party 
1s better prepared: alſo if a defendant is not 
ready to try his cauſe, on petition, and affidavit 
of the reaſons, the judge will order it to be Rane 
ti 


in evidence. 3 Inſt. 27. Cro. Car. 247. 58 


till another day the ſame aſſtzes; and in Lende 
until the next term, on payment of coſts. A 
cauſe is to be entered in the judge's bock two 
days before the time of trial, or it ſhall not be 
ſet down to be try d that term; and if the iſſue 
is not joined between the plaintiff and defen- 
dant, which conſiſts of an affitmative on the one 
part and a denial of the charge on the other 
part, Cc. it will not be a good trial. 2 Li. 
Sr. 609. 4 
2, To proceed to trial in the eburts at V. 
minſter, after the bilſ or writ iſſued and executed 
againſt the defendant; and appearance thereupon 
made by him, the declaration is to be drawn and 
delivered with an imparlance to the defendantꝰs 
attorney; and it muſt be entered that term on 
the prothonotary's roll, and docqquetted: the 
term following the plaintiff's attorney gives a 
rule with the ſecondaty for the defendant to 
plead by ſuch a day, or the plaintiff to have 
judgment; and the defendant having pleaded to 
the plaintiff's action and declaration, according 
to the caſe, ſo that the parties are at iſſue, the 
attorney for the plaintiff” makes a copy of the 
iſſue and gives it to the defendant's attorney, 
with notice of trial; in order to which, the ve- 
nire fatias muſt be made out and returned by 
the ſheriff, and after is ſued forth the habens cor- 
pora to bring in the jury, and the record is made 
up; whereupon a trial is had, and a verdict be- 
ing bronght in by the jury, judgment is given 
— Oe. FM 
But if the defendant do not plead; but lets it 
go by default, then upon entering judgment, a 
writ of inquiry of damages is to be awarded, re- 
turnable the next term, of the execution, where- 
of notice is to de given the defendant's atror- 
| ney 3 
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ney z which being executed, with the damages 
inſerted in a ſchedule annexed to the writ, / and 


returned by the ſheriff to the prothonotary's of- 


ice, c. and on a rule being given it, he 
3 then it is-carxied to 7 gt 6 ge 


_ terry, thas the judgment was entered, he will 
make out a writ. of execution, either a capias ad 


n or, eri facias, for the damages 


_ 10 — proceedings to trial at the Ae, 
when any cauſe comes on, a diſtringas of the ju- 
95 is to be firſt returned by the ſheriff, and then 
the record muſt be delivered to the judge's mar- 
mal z 
wich their briefs, Cc. and all parties ready, the 
marſhal, gives the record to the judge, and the 
cryer calls over the names of the jury, and when 
they are ſworn, being firſt. elected by ballot, 
they are bid to ſtand together, and hear their 
charge; which done, the counſel on both ſides 
open the caſe, firſt of the fide of the plaintiff, 
as the proof lies on him, and looking over their 
Breuiates argue the matter in conteſt, producing 
the witneſſes to prove what they alledge ; and 


it in charge to the jury, to do impartially there- 
in; at which time the clerk. of aſſiſe, or his aſ- 
ſociate, files the writ, panel and record together. 
and makes a copy, of the jury's names,. and of 
the iſſue. they are to try, which he delivers to 


without meat, drink, c. they are then kept to- 
gether till they all agree on the verdict. 


The jury, when they are agreed, return to 


called; and if he do not appear, a nonſuit * 


and on giving him the number roll 


upon which, the counſel being inſtructed 


then the judge ſums up the evidence, and gives 


the jury z and a bailiff being ſworn to keep them 


give in their verdict, and the plaintiff is then 


159 


160 


Oc Courts, Jties, 


be recorded, Sc. but if he appears; the clerk 


aſks the jury who they find for, and what coſts 
and damages, and ſo enters it on the back of 
the panel, and repeats it to the jury, which 
finiſnes the trial: and after that is over, the aſ- 


ſociate delivers to the plaintiff's attorney the re- 


cord with the diſtringas, and the names of the 
jury annexed, on the back of which he writes 


the ſubſtance of the verdict; then upon the back 


of the record is ingroſſed the paſtea, (that after- 
wards the plaintiff and defendant; came before 
ſuch a judge, and the jury was elected and ſworn, 
Sc. and found ſuch: verdict and coſts, Sc.) and 


after it is to be carried to the clerk of the poſtea's 
to be marked, and then*tis delivered to the clerk 


of the rules, and he makes a four- days rule for 
judgment; which rule being out, if judgment 
be not arreſted, the record is to be ſtamp'd with 


a 2 5. 6d. ſtamp on the back, and carried to 


the maſter of the office, who will tax further 


coſts, when the judgment is fit to be entered, 


7 | 

And in trials at the aſſiſes, the record and 
diſtringas are generally kept by the aſſociate till 
the next term, and he indorſes the poſtea, recei- 
ving his fee for it at the trial; and then he is to 
be called upon for the ſame, and you proceed to 
have it marked, take out a rule, and fign judg- 
ment, as before is directed, and the judgment 
muſt be entered on a roll: alſo if a trial is had 
the laſt day of term, or at the ſittings after, or 
the aſſiſes, judgment cannot be given thereupon 
until the firſt day of the next term; and judg- 


ment being entered, execution is awarded, and 


Writs of capias ad ſatisfaciendum, c. 
1 * 4. There 


Ferre re 1 


G 


ere 
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4. There may be new trials granted, in ſeve- 
tal caſes; as where ſufficient notice was not given 
the defendant of the former trial; if exceſſive 


damages are aſſeſſed by the jury; or a verdict is 


given againſt evidence; and when there was any 
fraud, &c. But generally a new trial ſhall not 
be had for too ſmall damages, except action of 
covenant: is brought for a ſum. certain, and the 
jury give damages under that, &c. and it ſhould 
not Be granted for want of any evidence at a 
former trial; that the party might then have pro- 
duced, Sc. 2 Salk. 647. 

Trials at bar are ordained by ſtatute, where 


cauſes require great examination, and the title 


in queſtion is difficult or intricate, for the better 


_ fatisfaQtion of the parties concerned; and officers 


of the court, and barriſters at law may inſiſt up- 
on a trial at bar, after which no new trial will be 
permitted, After a motion in arreſt of judg- 
ment, the party ſhall not move for a new trial; 
but after motion fot new trial, he may move in 
arreſt of judgment. Stat. Weſtm. 2. 13 Ed. 1. 
2 Lil. Ar. 60g. 2 Salk. 648. ON 


The cauſes of arreſt of judgment are, Want 


of notice of trial; where the record differs 
from the deed pleaded ; for any material defect 


in pleading ; where perſons are miſnamed ; the 


declaration doth. not lay the thing with certain- 
ty, Sc. and here all matters of fact are proved 
by proper affidavits. Comp. Attorn, 329, Cc. 
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HRT of the record of an iſſue and trisl of 


a cauſe in K. B. 


Pr E as before the lord the king at Weſtmin- 
ter, of Hilary term in the fourth year of the 
reign of our ſovereign lord George the Third, 


king of Great Britain, Sc. Roli 179. 


Berks, 1D E it remembered, that heretofore, 


wit, A.) #hat is io ſay, in, &c. Term 


| Paſt, before the lord the king at Weſtminſter, came 


A. B. by, &c, his attorney, and brought bare 


laft 


into 


the court of the ſaid lord the now king, then there 
beld, his certain bill againſt C. D. in the cuſtody of 
the marſhal, &c. of a plea of debt, and there ard 


pledges of proſecuting, to wit, John Dog, 


and 


Richard Roe; which ſaid bill follows in theſe 


words; that is to ſay : Berks, to wit, A. B. com- 
plains of C. D. otherwiſe called C. D. of the pariſh 


of W. in the county aforeſaid, gentlemen, being in the 


cuſtody of the marſbal of the marchalſes of our 


ſove- 


reign lord the king, being befare tbe king bimſelf, 
of a plea that he render to the ſaid A. thirty pounds, 
of lawful money of Great Britain, 'which he owes to 


him, and unjuſtly detains; for that whereas the ſaid 


C. the—day of, &c. in the firſt year of the reign of 


the lord George the Third, now king of Great Br 


tain, &c. at W. aforeſaid, in the county afor 


: no 


eſaid, 


by his writing obligatory, ſealed with the ſeal of 
the ſaid C. and now here ſhewn to the court of the 
ſaid lord the king, the date whereof is the ſame day 


and year above, acknowledged himſelf to be 


beld 


and firmly bound to the ſaid A. in the aforeſaid 
thirty pounds, to be paid to the ſaid A. when be 
ſhould afterwards be thereunto required: yet the 


ſaid 


1 
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id C. alibo he hath been often, required to pay the 


ſame, bath nat paid to the ſaid A. the ſaid thirty 
ous or any part thereof, but hitherto hath ne- 
Fu 


ſed, and ſtill doth refuſe to pay it to bim; to the 


"damage of the ſaid A. &c, and therefore be brings 


his ſuit, 8c. (and hath good proof of the premiſſes 
when the court will conſider thereof.) ; 


Aud now at this day, lo wit, on the—day, Sec. 


next after, &c. in this-ſawe term, to which daythe 
aid C. hath licence to impart, and then to anſwer, 
came before the lord the king at Weſtminſter, as 
Well. the ſaid A. by bis attorney aforeſaid, as the 
ſaid C. by, &c. his attorney ; and the ſaid C. de- 
fends the farce, and injury, when, &c. and ſaith, 
that. be paid to the ſaid A. upon the — day of, &c. 
in .the year, &c. the aforeſaid thirty pounds, 
wwbzch he on the ſame day ought to pay, according to 
the form and es of the afereſaid bond or writing 
obligatory, to wit, at W. aforeſaid ; and this be 1s 
ready to verify, &c. and the ſaid A. ſaith, that he 
ought not to be barred, becauſe he ſaith, that the 
ſaid C. hath not paid to him the aforeſaid thirty 
Pounds, an the ſaid C. hath above alledged in_bis 
Plea ; and this be prays may be inquired of by the 
country 3, and the ſaid C. doth likewiſe, &c. There- 
fore let there come a jury before the bord our king 
at Weſtminſter, an monday next after, &c. 10 
iy Ibis iſſue between the ſaid parties, and who are 
in no cui ſe akin either to the ſaid. A. the plaintiff, 


or io ibe ſaid C. 10 recognize and make a jury of 


the country . between the (aid parties; becauſe as 
. well abe ſaid. A. as the ſaid C. (between whom the 
. mailer is in variance] have theregf ſubmitted them- 
Selves go the jury : ibe ſame day is given to the ſaid 
parties here, &c. 

And afterwards the. proceſs. between the parties 


aforeſaid was continued of the plea aforeſaid; and 
M 2 be 
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the jurors aforeſaid impanelled thereupon are reſpi- 
ted before our ſaid lord the king at Weſtminſter 
until Wedneſday next after, &c. then next follow- 


ing, unleſs the juſtices of the lord the king, aſſigned 
to hold the aſſiſes in the county aforeſaid, ſhall on 
- tueſday the — day of, &c. at R. in the county. 
* aforeſaid, according to ihe form of the ſtatute in 


that caſe made and provided, firſt come for default 
of the jurors; therefore let the ſheriff bave their 


- bodies, &c. The ſame day is given to the parties 


aforeſaid there, &c. and be it known, . that the 
writ of the ſaid lord the king thereof, on the — day 


of, &c. (thereturn of the venire) in the ſame term, 


before the lord the king at Weſtminſter, was deli- 


vered of record to the deputy ſheriff of the county 
' aforeſaid, in due form of law to be executed, &c. 


_ Afterwards, io wit, on the day and at the place 
within contained, before W. lord M. chief juſtice of 
the lord the king of his court of King's Bench, an, 
&c. to him aſſociated, and Sir J. V. knight, one of 
the juſtices of the ſaid lord the king of bis ſaid court 
of K. B. appointed to hold the aſſiſes in the county of 
B. by virtue of the writ of the lord the king, &c. ac- 
cording to the form of the ſtatute, came as well the 
within named A. B. as the within written C. D. by 
their ſaid attornies within mentioned; and the jurors 
of the jury, being ſummoned and ballotted, according 
to the form of the ſtatute in ſuch caſe lately made and 
provided, and tried and ſworn to declare the truth of 
what is within contained, ſay upon their oath, that 
the within written C. D. on tbe day of, &c. afier 
the, &c. did not pay to the ſaid A. B. the within men- 
tioned ſum of thirty pounds, which on the ſame day 
he ought to have paid, purſuant to the bond or wri- 


ling obligatory within ſpecified, as the ſaid C. hath 
within for that purpoſe alledged in his plea 3 - 
't 
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they aſſeſs the damages of the ſaid A. by reaſon 


thereof, beſides his coſts and charges by him laid out 


in proſecuting this cauſe, to twelve pence, and for 


his expences and coſts twenty ſhillings, &c. Tꝶere- 


fore it is conſidered, that the ſaid A. do recover 
againſt the ſaid C. his ſaid debt, and the damages 


aſſeſſed by the jury aforeſaid, »byoreaſon of detaining | 


the ſame, and alſo thirteen pounds for his expences 
and coſts awarded by this court to the ſaid A. with 
bis conſent, by way of increaſe ; which ſaid da- 
mages, expences and coſts, amount in the whole to 
fourteen pounds and one ſhilling ; and the ſaid C. 
is in mercy, &c, 


After trials, execution follows, for obtaining 


reg of the thing recovered by judgment of 
aw. And execution is either in perſonal, real 
or mixed actions: in perſonal actions it may be 
three ways, viz. by capias ad ſatisfaciendum 
againſt the body; fier: facias againſt the goods; 
or elegit againſt the lands, &c. And in real and 


mixed actions, the writs of execution are Hhabere 


fac. ſeiſinam, to put the party in poſſeſſion of 
freehold land recovered; and habere fac. poſſeſ- 
ſionem to put him in poſſeſſion of his term, &c. 
Co. Lit. 289. 5 Rep. 86. 


When a judgment is ſigned, execution may 


be taken out immediately upon it; but if ic be 


not iſſued within a year and a day after, where 
there is no fault in the defendant, there muſt 
be a ſcire facias to revive the judgment: and 


if che plaintiff proceed not on the - Sci. fac. he 


may upon the judgment bring action of debt, 

Sc. In action where ſpecial bail hath been 

given, the plaintiff may have execution againſt 

the defendant, or proſecute his bail: tho“ if you 

firſt take out a cap. ad ſatisfaciend, you are de- 
M 


3 barred 
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barred from taking out any other writ of execu⸗ 
tion. Co. Lit. 290. 2 Inf. 471, 393. 

If a perſon in execution dies, a ne execution 
may iſſue agajoſt: his lands, Sc. as if he had 
never been taken in execution, by ſtatute: and 
writs of execution hind the property of goods 
from the time of delivery of the writ to the ſhe- 
riff, Sc. But land is bound from the day of 
the judgment. Sheriffs may deliver in execution 
all lands, whereof others ſhall be ſeiſed in truſt 
for him againſt whom the execution is had on a 
ſtatute, judgment, Sc. though if there are chat- 
tels ſufficient, a ſheriff ought not to take the land. 
Stat. 21 Fac. e. 24. perpetuated by 1 Fac. 2. 
c. 17. J. 8. 29 Car. 2. c. 3. Lil. Abr. $64. 

One may not generally be delivered out of pri- 
ſon when there in execution, but by writ of ſu- 
perſedeas: and if a man committed-to/priſon, for 
any miſdemeanor, is there taken in execution, 
he ſhall not be ſer at large. The capias ad ſatis- 
faciendum lies not againſt a peer of the realm; 
nor againſt executors or adminiſtrators except on 
a devaſtavit, Sc. T. Raym. 58. Cro, Jac. 143. 


Form of a writ of capias ad fatisfaciendum. 


FYIEORGE the Third, &c. To the Heriff 
of B. greeting. We command you, that you 

take C. D. if be ſhall be found in your bailiwick, 
and ſafely keep bim, ſo that you have his body before 
us at Weſtminſter on Monday next after, &c. (the 
day of the return) to make ſatisfaftion to A. B. of 
a debt of thirty pounds, which the ſaid A. lately re- 
covered in our court before us, and 555 &c. which 
#n-the ſame court were awarded 10 the ſaid A. fot 
bis damages that be ſuſtained, as well by otcaſion of 
the detaining the ſaid debt, as for his coſts and 


charges 


b - 
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charges laid out by bim about bis ſuit in that bes 
half; whereof the ſaid C. is convicted, as appears 
to us of record: and have you then there this writ, 
Witneſs, &c. a e 15 


The writ feri facias lieth for debt or da- 
mages, as well againſt executors or adminiſtra- 
2018, as any others, to be levied of the teſtator's 
ods, &c. But goods of a ſtranger in the poſs 
ſſion of the defendant ſhall not be ſubject to 
the execution; for the ſheriff at his peri} muſt 
take notice whoſe they are: and on this writ, a 
ſheriff cannot break open doors, to take 

The ſheriff is to ſell the goods and chattels of 
the defendant, and after the debt is levied, is 
debtor to the plaintiff: and the ſale of the ſne- 
riff ſhall take effect, tho* the judgment is after - 
wards reverſed ; but the deferidant ſhall be reſto- 
red to the value, Dall. Sher. 60, Rol. Ar. 
892. 8 Rep. 96. 

There may be a /eſtatum eri fac. into another 
county, if the defendant hath not goods 

in the county where the action is laid to ſatisfy 
the execution: and if all the money be not le- 
vied on this writ, there may be a fecond writ of 
execution, on retutn of the firſt, reciting the 
ſame. 2 Salt. 589, Salk. 318. 

A ſheriff having taken goods, and levied the 
money by virtue of a fieri facies, ought to 
it imo court, and not to pay it to the plaintiff, 
Godb. 147. pl: 188. in 2 Show, 87. pl. 78. the. 
contrary is held, | | | 

Form of a writ of fieri facias. 
EORGE tbe Third, &c, To the ſberiff of 
18. Zehe, We command you, that you cauſe 
1% be made of the goods and chattels of C. D. in your 
bailrwick, fifty pounds, which A. B. lately in our 
| M 4” Court 
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court before us at Weſtminſter, recovered againſt 


him for a debt, and alſo, &c. which were'adjudged. 


to ibe ſaid A. in the ſame court before us, for bis. 
damages which be ſuſtained, occaſioned as well by the 


detaining of bis ſaid debt, as for bis expences and 
coſts laid out by him in and about bis ſuit in that be- 
2 whereof the ſaid C. is convitted, as appears 


40 us of record; and have you the ſaid money before 

us at Weſtminſter on Monday next, &c. to render 
io the ſaid A. his debt and damages aforeſaid ; 
and bave you there at the ſome time this writ. Wit- | 


8 W. ng M. at Weſtminſter e ore, 


The-1 writ chit ed the ſheriff to deli 
ver to the perſon recovering, all the goods and 
chattels of the defendant, (beaſts of the plovgh 


excepted,) and half of his lands, &c. to be held 


until the whole debt and damages are fatisfied : 
and it is done by a jury, ſummoned by the ſhe- 
riff to inquire what land the defendant had, at 


the time of the judgment. This writ” may be 


ſued after a fieri facias returned nulla bona, &c. 
And if tenant by elegit be put out of poſſeſſion 


before ſatisfaction received, he may have action 


of treſpaſs, or re- enter, and hold over till ſatis- 
fied; after which, the defendant may enter, and 
if more be levied ne the debt, Sc. ſhall have 
damages. F. N. B. 267. Hob. 57. Cre. Eliz. 
656. 4 Rep. 2 | 

If lands are once: taken in execution on an 


dlgit, and the writ is returned and filed, the 


plaintiff ſhall have no other execution: where 


the defendant hath lands in more counties than 


one, and the plaintiff awards elzgit to one coun- 


ty, and extends the lands thereupon 3 if he then 


files it, he cannot ſue out an elggit into the other 
counties: buy immediately after entry of the 


Judg· 


* 
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judgment, he may award as many elegits into 


as many counties as he thinks fit, and execute all, 
or any of them. Lev. 92. Cro. Fac. 246. 


The plaintiff, at the return of an e/egit, prays 
a new elegit; he ſhall have it, if he hath not 
accepted ot the firſt : ſo if all the lands extended 
are evicted by better title, Sc. Cro. Eliz. 310. 
4 Rep. 66. Stat. Weſtm. 2, c. 18. U 


Form of the writ of elegit. 


EO RGE the Third, &c. To the ſheriff of 


W. greeting. Whereas A. B. lately in our 
court before us at Weſtminſter, by bill, without our 


writ, and by a judgment of the ſame court hath re- 


covered againſt C. D. of, &c. ſeventy-five pounds” 
for à debt, and alſo forty ſhillings for his damages, 
which be bath ſuftained, as well by occaſion of the 
detaining the ſaid debt, as for bis expences and coſts 
laid out by bim about bis ſuit in that behalf, whereof 
the ſaid C. is convicted, as appears to us of record; 
and afterwards the ſaid A. came into our court before 
us, and hath elected to be delivered io bim all the 
goods and chattels of the ſaid C. except the oxen 
and beaſts of the plougb; and likewiſe a moiety of 
all and fingular the lands and tenements of the ſaid 
C. in your bailiwick, according to the form of the 
ſtatute in that caſe made and provided, until the 
debt and damages aforeſaid ſhould be thereof fully 
levied : Therefore we command you, that to the afore- 
ſaid A. all the goods and chattels of the ſaid C. in 
your bailiwick, beſides the oxen and beaſts of the 
plough, and likewiſe the moiety of all the lands and 
tenements of the ſaid C. in your bailiwick, whereof: 
the ſaid C. the day of, &c. in the eighth year of our 
reign, on which day the judgment aforeſaid was ob- 
tained, or at any time afterwards be was ſeiſed, Fa 
f 4 N N a 1 
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the aid A. you canſe to be delivered without delay, 


a a reaſonable price and extent; To bold the ſaid 


goods and chatteis 10 him as his own proper goods 
and chattels, and alſo to hold the ſaid moiety of the 


_ lands and tenements aforejaid, as bis —— to 


bins and bis aſigus, according to the form of the 
zute aforeſaid, until the debt and 
Wall be thereof levied; and how and in what man- 
ner this writ you ſhall have executed, make certainly 
known to us at Weſtminſter, on Wedneſday next af- 
ter, &c.underyour ſeal, and the ſeals of thoſe by whoſe 


Ka- 


_ Gaths yon Hall make that extent and = xc 450d 


ond have you then there this writ, Witneſs, &. 


To writs of execution the defendant cannot 
plead 5 but he may have audita querela for any 
matter fince the judgment, to diſcharge him of 
the execution; upon which the jaſtices ſhall 
hear the complaint, and do right. And the 
writ audita querele is uſually where judgment is 
given againſt a man, &c. and his body in exe- 
cution, upon ſuggeſtion of juſt caufe why exe- 
cution ſhould not be granted; as a releaſe, Cc. 
This writ hes not after judgment upon a matter 
which the party might have pleaded before; 
and *ris granted where no other remedy can be 
had, when perſons are unreafonably charged, 
Sc. Co, Lit. 290, 2 Inft. 296. - 

If a debt is releaſed after verdiẽt, or after 
judgment or execution, and it is fo that the de- 
fendarit hath not a day in court to plead it; 
there he muſt be relieved by audita querels : 
and on allowance of the axdita querela, bail 


ſhalt be given; by which the party in caftody 


of the law; and if he make not out his com- 


paint, he muſt render his body in execution 
Wie, os pay the debt for which he is in exe- 


cution, 


damages aforeſaid 


CC] oa . a. W we. i 1. tne. a5 om... 


— — 


Witneſſes; Cris. 


cution, or elſe his bail muſt pay it. 38 N. „ 


24. Cro. Fat. 649. 


Where after judgment againſt bail to an “- 


dien, the jadgment dgxinſ> the princips ire 


verſed, or the money paid by the prindipal, the 


bail may have aẽ guerein. 8 Nep. 143. 
Form of a writ of audita querrla. 


T 4affientd to bold pleas before ns, greeting.” We 
having v#ceived information; by the grievelts c. 
Plaint of C. D. that whereas A. B. 1 term 
laft obtained a judgment againſt ibe ſaid C. &c, 
and ſince that hath releaſed, &c. but neveribeieſ 
the ſaid A. doth threaten io li by extcution, 8c 


o the damage of the. ſaid C. &c. whereof the' faid- 


C. bath be ſougbs us 10 provide him relief; am bu. 
ing mmwilling that the ſaid C. 
injured, and defirous that what is right and juſt 
ſhould be' done in this caſe; we command you, bas 
in order to bear the complaint of the ſaid C. you 
call before you the aforeſaid parties, and ſuch obbers as 
it ſhall. ſeem meet 10 you i convene 5 and having 


| ſons, you cauſe to be done full and ſpeedy juſt icv 
to the ſaid parties, which of right, and according 
to the laws and cuſtoms of our kingdom, you ſpall 
ſet ought to be dene. Witneſs, &c. 6-4 


By ami, perſons charged in execution for 
any ſum not exceeding 100 J. in __ gaol or 
priſon, being minded to deliver up all their ef- 
fey to their creditors towards ſatisfaction of 


from whence. the proerſs iſſued, certifying the 
civſe of their itnpriſonment, and an aceount of 
their eſtate, &. and thereupon the court wy 
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EO RGE the Third; &te. To car A 


Hould bs any ways 


beard the aforeſaid parties, and their ſeveral rea- 


their dedts, may Exhibit a petition to the core” 
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Ok Courts, Juries, 


order or rule to cauſe the priſoner to be brought 
up, and the creditors to be ſummoned to appear 
at a day appointed, when the court ſhall in a 
ſummary way examine the matter, and hear what 


ſhall be alledged on both ſides, for or - againſt 
the diſcharge of ſuch priſoner, tendering to the 

iſoner an oath, that the account delivered in 
is a full and true account of all his eſtate, (ex- 
cept wearing apparel and bedding, Sc. not ex- 
ceeding 10 l. value ;) and if thereupon the ere- 


ditors are ſatisfied, the court may order the 


lands, goods and effects contained in the account 
to be aſſigned to the creditors, by indorſement 
on the back of the petition ſigned by the priſo- 


ner; and upon ſuch aſſignment executed, the 


e ſhall be diſcharged out of priſon, with- 

out paying any fee, by order of court : but in 
caſe the creditors ſhall not be ſatisfied with the 
oath, the court ſhall remand the priſoner, and 
order him and his creditors to appear at another 
day; and then if the creditors cannot diſcover 
any eſtate or effects of the priſoner omitted, &c. 
the court ſhall immediately cauſe the priſoner to 
be diſcharged, unleſs any creditor inſiſts upon 


his being detained, and agree to pay him 25. 4 4. 


per week, and on failure of any payment, he 


ſhall be diſcharged. 32 Geo. 2. c. 28. 


. The perſon ſo diſcharged out of priſon ſhall 
never after be arreſted for the ſame debt; but 
the judgment againſt him is to ſtand in force, 
and execution may be taken out thereon againſt 
his lands or goods, Sc. afterwards : and if any 
priſoner ſhall be convicted of perjury in his 
oath, he ſhall ſuffer the pains, inflicted for ſuch 
offences, and may be retaken, and charged 
again in execution. Sar. ibid. 

And priſoners in execution as aforeſaid, in 
any 9 (except in London and "We mee 

before 


* 
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Mitneſſes, Trials. 
before they petition the court to be diſcharged, 
Sc. are to give notice to their creditors at 


whoſe ſuit they were charged, that they deſign 


to petition, with a true copy of the account of 
their whole eſtates intended to be delivered in 
to the court, Sc. and then on ſuch petition, 
the priſoner ſhall have a rule of court to be 
brought to the next aſſiſes for the county; and 
the creditors ſhall be ſummoned to appear there 
thirty days before, and at the aſſiſes the judges 

on examination ſhall determine the matter, and 
give judgment and relief, &c, The charge of 
carringy the priſoners to the aſſiſes not to be above 
12 d. a mile, to be paid out of their effects, or 


if they have none, out of the county ſtock. 
32 Ges. 2. c. 28. 3 


Writs of error to reverſe and ſet aſide judg- 
ments and executions, 


. e of error iſſues out of Chancery, and | 


lies where any one is grieved by the pro- 
ceedings and judgment in any court of record; 
it is returnable in B. R. and if upon the tran- 
{cript of the record ſent into that court, it ap- 
pears there is error in the proceſs, or in the gi- 
ving of judgment, then *cis reverſed : but if 
there appear to be none, then is the judgment 
affirmed with double coſts. 
On judgments given in the King's Bench, where 
the ſuit is by bill, writ of error lies out of the 
Chancery returnable in the Excbeguer- chamber, 


before the judges of C. B. and barons of the Ex- 


chequer, c. But if che ſuit is by original writ, 

or where the king is party, or if it be after judg- 
ment affirmed in the Exchequer-chamber, writ of 
error lies only in parliament : to reverſe a judg- 
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order or rule to cauſe the priſoner to be brought 


up, and the creditors to be ſummoned to appear 
at a day appointed, when the court ſhall in a 

ſummary way examine the matter, and hear what 
ſhall- be alledged on both ſides, for or againſt 


the diſcharge of ſuch priſoner, tendering to the 


iſoner an oath, that the account delivered in 
is a full and true account of all his eſtate, (ex- 
cept wearing apparel and bedding, Sc. not ex- 
ceeding 10 l. value ;) and if thereupon the cre- 


ditors are ſatisfied, the court may order the 


lands, goods and effects contained in the account 
to be aſſigned to the creditors, by indorſement 
on the back of the petition ſigned by the priſo- 
ner; and upon ſuch aſſignment executed, the 
priſoner ſhall be diſcharged out of priſon, with- 
out paying any fee, by order of court : but in 
caſe the creditors ſhall not be ſatisfied with the 
oath, the court ſhall remand the priſoner, and 
order him and his creditors to appear at another 
day; and then if the creditors cannot diſcover 
any eſtate or effects of the priſoner omitted, &c. 
the court ſhall immediately cauſe the priſoner to 


be diſcharged, unleſs any creditor inſiſts upon 


his _ detained, and agree to pay him 25. 4d. 
„and on failure of any payment, he 


. The perſon ſo diſcharged out of priſon ſhall 
never after be arreſted for the ſame debt; but 
the judgment againſt him is to ſtand in force, 
and execution may be taken out thereon againſt 
his lands or goods, Fc. afterwards : and if any 
priſoner ſhall be convicted of perjury in his 
oath,, he ſhall ſuffer the pains inflicted for ſuch 
offences, and may be retaken, and charged 


again in execution. Stat. ibid. 


And priſoners in execution as aforeſaid, | 
any priſon (except in London and ar wi 
„ before 


Mitneſles, Trials. 
before they petition the court to be diſcharged, 
Sc. are to give notice to their creditors at 


whoſe ſuit they were charged, that they deſign 


to petition, with a true copy of the account of 
their whole eſtates intended to be delivered in 
to the court, Oc. and then on ſuch petition, 
the priſoner ſnall have a rule of court to be 
brought to the next aſſiſes for the county; and 
the creditors ſhall be ſummoned to appear there 
thirty days before, and at the aſſiſes the judges 
on examination ſhall determine the matter, and 
give judgment and relief, Sc. The charge of 
carringy the priſoners to the aſſiſes not to be above 
12 d. a mile, to be paid out of their effects, or 


if they have none, out of the county ſtock. 
32 Ges, 2. c. 28. e 


Writs of error to reverſe and ſet aſide judg- 
ments and executions. 


. of error iſſues out of Chancery, and 


lies where any one is grieved by the pro- 
ceedings and judgment in any court of record; 
it is returnable in B. R. and if upon the tran- 
{cript of the record ſent into that court, it ap- 
Pears there is error in the proceſs, or in the gi- 


ving of judgment, then *cis reverſed : but if 


there appear to be none, then is the judgment 
affirmed with double coſts. 

On judgment given in the King's Bench, where 
the ſuit is by bill, writ of error lies out of the 
Chancery returnable in the Excbeguer- chamber, 


before the judges of C. B. and barons of the Ex- 


chequer, Sc. But if the ſuit is by original writ, 

or where the king is party, or if it be after judg- 
ment affirmed in the Exchequer- chamber, writ of 
error lies only in parliament: to reverſe a judg- 
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Of Courts, Juries, 
ment in the Commer Pleas, the; writ is to he 
turned in B. R. and error is not to be brought 
in parliament; except a judgment: of that court 
is affirmed, Sc. in the King's Bench: and gr- 
3 given in the [Exchequer is to 
be examined and carrefted by the lord changs!- 
lor, Sc. and ſome of the juſtices. Sat. a) 
Elz. c. 8. 31 liz. . 31 Ed. 3. c. ag. 

When a writ, of error is brought the party is 
in the time appointed by the rule to certify the 
recotdʒ and he muſt cauſe the roll whete the 

judgment is entered to be marked with the 
"+ error in the margin, whereby the other 
party may take votice of it; ; and the, plaiguff's 
Attorney. may take out execution upon the 1 4 
ment, if a ſuperſedeas be not taken forth 
lowed with the ſheriff of the county: and in 
all caſes aſter verdict, in actions of debt on 
bond, for the payment of money, or upon 
any contract, Sc. the perſon that brings writ 
of error muſt put in good bail, to proſecute his 
vrit with effect; and to pay the debt and da- 
mages, and alſo all coſts and damages for delaying 
of execution, if judgment be affirmed. For if 
(hail; be net put in, the writ of error is no 45 
pen ſedeas to the execution; but the writ is in 
being, until a lle proſegui entered, or judg - 
ment affirmed, c. 3 Jec. c. S. made e perpe- 
tual by 3 Car. c. 4. 6, Rep. 26. 


Any perſon damnified by error in a record - 


may bring a writ of error to reverſe it ;; and the 
chief juſtiee only, or the eldeſt judge, ought to 
allow a Writ of error: cher etrors of a 3 
are to be aſſigned upon the tecord, to ap 
to the court ; and if they. are not ; aff 

the term, the writ of ertor ſhall abate. A 
Ewe cannot be reverſed in ane" 
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- the judgment ſhall be reverſed : and if a judg- 
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good for other part; but if there be error in 
awarding execution, the execution only, and not 


ment is reverſed by writ of error, the plainuff 
may bring a tr action for the ſame cauſe. | 
Cro. Fac. 534. Telv. 112. Hob. go. 

All writs of error, wherein there {hall be any , 14 Raym: 
variance from the original record, or other de- 1587, 
fect, may be amended by the court; and where 2 Stra. 902. 
any verdict hath been given, in any action in Barnard. K. B. 
the courts at Meſtminſter, or other court of re- 462. 
cord, the judgment chereon ſhall not be ſtayed - 
or reverſed for any defect or fault in form, or 
ſubſtance, in any bill, writ, Sc. or for vari- 
ance in ſuch writs from the declaration or other 
proceedings. 5 Geo. c. 13. N 


Form of a urit of error in K. B. 


EORGE. tbe Therd, &c. To our beloved 
and faithful, &c. greeting. Becauſe in the 
recard and proceſs, and alſo in giving judgment of 
the plea, which was in our court before you and 
your companions, our juſtices of ibe bench, by 
aur writ between A. B. and C. D. of a certain 
treſpaſs on the” caſe, done 10 the damage of the ſaid 
A. 100 |. as "tis ſaid, error manifeſt bath inter- 
vened to the great damage of him the ſaid C. D. 
4 by bis complaiut we are informed; we, willing 
that the error, if there be any, ſhould be corrected 
in due manner, and that full and ſpeedy juſtice 
be done to the parties aforeſaid, in this behalf, 
command yen, that if judgment be thereupon given, 
then that record and proceſs of the pled aforeſaid, 
with all things concerning it, to us under your 
ſeal, diſtinctiy and openly you ſend, and this writ z 

that theſe wwe may have the day, &c. to — 
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ing to the laws of our kingdom, ought to be done 


therein. Witneſs, Sc. 
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Ok Eſtates in Lands and Goods, and 
how acquired; Anceſtozs, Þeirs; 
Executoꝛs and Adminiſtratozs. 
Ea is that title or intereſt which 
a man hath in lands, tenements, or other 
things. And eſtates are real, of lands 
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end that looking into the record and proceſs aforeſail 
further, e may cauſe to be done thereupon for 
correfing that error, what of right, and accord- 


and-tenements ; or perſonal, of goods and chat- 


tels ; otherwiſe diſtinguiſhed into freeholds; that 


deſcend to the heir, and chattels which go to 


the executors : alſo ſome eſtates are made by 
words, and others implied by law; and the 
word eſtate in deeds and grants generally com- 
prehends the whole in which the party hath an 
intereſt or property, and will paſs the ſame. . 

The eſtates and Jands we have in this king- 
dom, are obtaind and held in divers manners: 


* 


x. By diſcent and right of blood. 


2, Conveyance, or grant from one man 0 


another. 1 
3 Ancient tenures and holdings of lands. 


Diſcent is where a man hath land or-other 
eſtate of "inheritance in fee-ſimple, and dieth 
without making any difpoſicion thereof, but 
leaveth it to go (as the law calleth it) to the 
heir: it is a means whereby lands or tenements 
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are derived to a man, as heir and by right of 
blood, from an anceſtor ;z and this is the wot-" . 
thieſt means whereby lands can be acquired. BY Ds 
Co. Dit. 13, 137. A nod Ne. 
In diſcents, the next and moſt worthy of blood f 1 
ſhall inherit; as the male and all deſcendants „ 
from him, before the females; and the elder bro- FS 
ther and his poſterity, before any younger bro- 
ther, Fc. A ſiſter of the whole blood ſhall be * 
preferred before the younger brother of the Cs 
half blood: but ſuch younget brother may be ” 1 
heir to his father or uncle; though not to a 1 1 
brother, for want of the whole blood. And a 1H 
perſon to have land in fee-fimple, by Diſcent, -4 
muſt be Heir of the whole blood: by which 
rule, where lands deſcend to the ſon from the 
father, and he enters and dies ſeiſed, without 
ifſue, this land ſhall go to the heirs of the part 
of the father; and if there be none ſuch, it 
ſhall eſcheat. Co. Lit. 14. 3 Rep. 4. 
And diſcent is lineal, or collateral ; lineal is 
downwards in a-right line, from grandfather to 
father, father to ſon, Cc. and the lineal heirs 
ſhall firſt inherit: collateral is a diſcent which 
ſpringeth out of the ſide of the whole blood; as 
the grandfather's brother, father's brother, and 
ſo downwards: fo that if a man purchaſe lands 
in fee-ſimple, and dies without iſſue, for default 
of the right line, he who is next of kin in the 
collateral line of the whole blood, ſhall have the 
land, by diſcent as heir to him. In caſe of di- 
| ſcents, when land deſcends on the part of the 
father, the heirs of the mother ſhall not inherit; 
and where lands deſcend on the part of the mo- 
ther, the heirs of the father ſhall not inherit: 
tis otherwiſe in caſe of purchaſe, where a ſon 
ſes lands, and dies without leaving iſſue; 
if there be no heirs on the part of the lather, 
A N thoſe 
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thoſe on the mother's ſide ſhall inherit the 
lands. 1 Inſt. 10, 11, 13. 1 Vent. 415. 


Inheritances may lineally deſcend, but not 
aſcend ; and in the right line, children ſhall in- 


herit their anceſtors without limitation; but the 


anceſtors may not take from the children, for 
the father can never come to the lands which 


his ſon hath purchaſed by lineal aſcent; though 


he may by collateral aſcent, where the land of 


the ſon comes to his uncle, and then to his fa- 


ther: in the collateral line, the uncle inherits the 
nephew, and the nephew the uncle. The elder 
brother of the whole blood ſhall have land by 
diſcent, that is purehaſed by a middle or younger 
brother, if they die without iſſue: and when 
there is no brother or ſiſter, the uncle ſhall 
have it as heir; but it may afterwards deſcend 
to the father, as heir to the uncle; and if after 
the diſcent to the uncle, the father hath iſſue 
another ſon or daughter, that iſſue ſhall enter 
upon the uncle, and hold the eſtate. Co. Li. 


11. 3 Rep. 40. Jaugb. 244. 


There is a difference between diſcents from 
father and mother to their children, and between 
brothers and ſiſters; a ſon or daughter need be 
only of the blood either of father or mother, 
which hath the inheritance : but the- brothers 
and ſiſters muſt be of the ſame father and mo- 
ther, to inherit one another. From this it is, 
that if a man hath iſſue two ſons by divers ven- 
ters, the younger brother of the half blood ſhall 


not have the land purchaſed by the elder bro- 


ther, on his dying without iſſue; but the elder 


brother's uncle or next couſin. If a man hath 


two wives, and by one wife he has a ſon and a 
daughter, and a ſon by the other, and then dies 


ſeiſed 4" land in fee-ſimple 3 here, if the = 
ſon 


ſon die without any iſſue, before actual ſeiſin, 
the land ſhall deſcend to the younger brother; 


but if the elder brother had entered, then the 
ſiſter ſhall have the land as heir to him. Co. Lit. 


14, 15. 3 Rep. 41. Ny 68. 


As in diſcents one muſt be heir to him that 
was laſt actually ſeiſed ; fo none can inherit lands 
as heir, but the blood of the firſt purchaſer. 


Though the law takes no notice of the diſabi- 
lity of the father in caſe of diſcent, relating to 
brothers and ſiſters, as to their eſtates: a man, 
who had iſſue a ſon and a daughter, was attain- 
ted of treaſon, the ſon having purchaſed lands, 
and died without iſſue; and it was held, that 
notwithſtanding the attainder of the father, the 


daughter ſhall cake by deſcent from her brother, 


becauſe the eſtate between them was immediate, 
and therefore the father's inability ſhall not hin- 
der it. Co. Lit. 12. Lit. 8. 4 Leon. 5. 

By diſcent, lands in fee-fimple ſhall go, 1. 
To the eldeſt fon as heir, and to his iſſue; the 
ſons firſt, in order of birth, and for wantof ſons, 
to all the daughters equally, who are called par- 
ceners, and all of them inherit as one heir. 2. If 
the eldeſt ſon hath no iſſue, then to his next eld - 
eſt brother of the whole blood, and his iſſue; 
and for want of a brother, to a ſiſter or ſiſters of 
the whole blood, and her and their iſſue. 3. If 
there be no brother or ſiſter, then to the uncle, 
and his iſſue; and for want of an uncle, to an 
aunt or aunts, and their iſſue. 4. And if there 
be no uncles or aunts, then to couſins, in the 
neareſt degree of conſanguinity. And where lands 
are purchaſed by bretbren ; after uncles and 
aunts, the land ſhall go to the father, and the 
half blood, and their iſſue; and for want of 
uncle, aunt, father _ half blood, to the _ 
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of the whole blood to the donee. 


the eldeſt ſon is heit to him. 
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of kin in the collateral line: here the half blood 
come in after the father, as being of the whole 
blood to him; tho? not to their brethren. Co. 


Lit. 163, 12, Cc. Wood's Inſt. 22 1. In di- 


| ſcent of eftates-tail half blood is no hindrance; 


for the iſſue are in per formam doni, and always 
3 Rep. 41. 

Sometimes diſcent is by cuſtom of fee · ſimple 
lands to all the ſons, or. to all the brothers, 
where one dies without iſſue, as in Gavelkind in 
the.copnty of Kent: all the ſons ſhall inherit, 
like unto fiſters at Common law ; ; and the heir 
at the age of fifteen years may give and fell his 
lands, and tho' his father be attainted of treaſon 
or felony be ſhall inherit. Co. Lit. 140. + 

And there 1 is a cuſtomary diſcent of lands it 
ſome ancient boroughs and manors, to the youn- 
geſt ſon, and ſometimes to the eldeſt daughter, 


Ec. as in Borough Engliſh z and by other.cuſtoms : 


but where the youngeſt ſon dies, having no iſſue, 
Kitch. 102. 
As to diſcents of Borough Engliſh lands, the 


cuſtom goes with the land, and guides the di- 
ſcent to the youngeſt ſon 3 altho? there be deviles, 


Sc. io the contrary. 2 Lev. 138. 
In the learning of diſcents in general, there 
are ſome things further to be taken notice of: 


I, Where parte are in by diſcen, or pr 
a 
2. Where diſcents toll an entry). 


1. Diſcent being created by law, and the moſt 
ancient title, an heir is in by that, before a 
grant, or deviſe. If a man gives fce-ſimple 
lands by will to one who is heir OS 


Ok Eſtates, Anceſtozs, Þefrs, &c. 
viſe is void, and he ſhall take by diſcent: and 
where à father deviſes his land to his wife fot 
life, and after her deceaſe to his eldeſt ſon z tho* 
the ſon doth not take the eſtate preſently on the 
death of the father, he ſhall be in by diſcent, 
and not by purchaſe, and the deviſe ſhall be void 
as to him. Dy. 126. She 148. * 
When the heir takes that which his anceſt 
would have taken if living; he ſhall take it by di- 
ſcent; and not by purchaſe: but generally where 
an eſtate is deviſed to the heir at law, attended 
with a charge, as to pay money, debts, e. in 
ſuch caſe he takes by purchaſe, and not by di- 
ſcent, And a man can have lands no other wa 
than by diſcent or purchaſe. . 2 Danv. Abr. 557. 
ears eee tg Rl puke 
2. A diſcent which takes away an entry is 
where one dies ſeiſed of lands, in which another 
hath right to enter, and it deſcends to his heir; 
ſuch diſcent ſhall take away the other's right of 
entry, and put him to his action for recovery 
thereof: bat a diſcent ſhall not take away che 
entry of leſſee for years, Sc. who hath no free- 


hold ; and if it be of ſuch things as lie in grant; 


as advowfons, rents, commons in grols, Sc. it 
puts not him that hath right to his action. And 
tho? where a diſſeiſor dieth ſeiſed, and the law 
caſteth the lands upon his heir, this is a diſcent 
which tolls ati entry at Common law ; by ſta- 
tute, it is only where the diſſeiſor had peaceable 
poſſeſſion five years. Co. Lit. 237, 238. Stat. 
32 H. 8. c. 33. ; 

The heir is to enter into lands deſcended to 
him, to intitle him to the profits, &c. 

A convchance is a deed which paſſeth lands 
and tenements from one man to another: and of 
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theſe deeds: and en there are Corel 
. 


a W * ”" 


whe. wy Convey's, 


2. By leaſe and releaſe, 6. By gift and grant. 
and confirmation. 7. By leaſe. 
3. By bargain and ſale, | 8. By mortgage. 
* fine and reco- | 9, By n | 
e . ag lt By will. 


* Feoffment ji is a grant or conveyance of any 
manors, meſſuages, lands or tenements to an- 
other in fee, to him and his heirs for ever, by 
the delivery of ſeiſin and poſſeſſion of the thing 
granted: and in every feoffment the grantor is 
called the feoffor, and he that receives by virtue 
thereof is the feoffee. And the livery and ſeiſin 
is made in the preſence of witneſſes, all perſons 
being removed from the lands, Sc. when the 
feoffee or his attorney makes an entry on the 
premiſſes. Lit. lib. 1. f 

The deed of feoffment is our — ancient. 
conveyance of lands; and is ſaid to excel the 
conveyance by fine and recovery: for. it clears 


all diſſeiſins, abatements, intruſions, and other 


wrongful eſtates, which no other | conveyance 
doth ; and for that it is ſo ſolemnly and publickly 
made, i it has been of all others the moſt obſerved. 


It bars the feoffor of all preſent and future right, 


and collateral benefit, as conditions, power of 
revocation, &c, and deſtroys contingent uſes : 
but feoffment may not be of ſuch things. where- 
of livery of ſeifin cannot be made; the livery 
being a ceremony uſed by which the common 


people may ſee the paſſing or alteration of the 


eſtate z 


Of Etkates, Antettoꝛs, peits, o. 
eſtate; and if either of the parties die befote li- 
very and ſeiſin, the feoffment will be void. Weſt. 
Symb. 238. Plotod. 554, 214. Co. Lit. 5. 

As a feoffment is a Common law conveyance, 
and executed by livery, it makes a tranſmuta- 
tion of eſtate ; but a conveyance on the ſtatute 
of uſes, ſuch as a covenant to ſtand ſeiſed, Sc. 
makes only a tranſmutation of poſſeſſion, and 
not of eftare. If a feoffment in he be inrolled, 


but no livery made; it is no good feoffment, 


but the inrollment ſhall conclude the perſon to 
ſay that it was not his deed : but where a bar- 
gain and fale of lands is not inrolled, and the 
bargainor delivers livery and ſeiſin of the land, 
according to the form of the deed, it has _ 
held a good feoffment. - Lev. 77.  Popp. 

2 Ander. 68. 

Where a man makes a feoffment, without any 
conſideration ; by that the eſtate paſſes, but no 
the uſe, which ſhall deſcend to the heir. A feaff: 
ment in fee, made by tenant in tail, doth not 
give the inberifance of the tail, to the feoffee, 
nor is he thereby tenant in tail; for none ſhall 
be ſuch but he who is comprehended | io the gift 


made by the donor: but it gives away all the im- 


mediate eſtate the feoffor had: though if leſſee 
for life, and the reverſioner in tee, make a feoff- 
ment by deed, each grants his eſtate ; the 
leſſee his by livery, and the fee from him in re- 
mainder. Leon. 182. Plowd. 562. Hob. 335. 
6 Rep. 1. 
A deed of feoffinent i is F applied to a cor- 
eal and immoveable thing ; as a houſe, or 
and, Sc. And a feoffment © hdd to hold to 
the feoffee and his heirs, after the death of the 
feoffor, though livery be made upon it, yet it is 


a void feoffment ; for an eſtate of freehold in 
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lands cannot begin at a day to come: but a leaſe 
for life in reverſion, after the death of another, 
is a good eſtate in reyerſion. Hob. 171. 2 Nel 
At Common law, before leaſe and releaſe, 

eoffment. was the general conveyance z. but if 
livery and ſeiſin could not be made, by reaſon 
there was a tenant in poſſeſſion, the reverſion 
was granted, and the particular tenant attorn'd. 
Co. Lit. 49. Now the deed of leaſe and releaſe 
has taken place of this deed ; the ſtatute 27 H. 
8. c. 10. uniting the uſe to the poſſeſſion, with» 
out actual cairy, G. n 35 2 


We ferm of .a Deed of feoffment. 


F HIS indenture made the day of, &c. in 
6 the fourth year of the reign of our ſove- 
« reign Lord George the third, by the grace of 
© God King of Great Britain, France and Ire- 
Land, defender of he faith, &c. and in the year 
6 of our Lord 1764. Between A. B. of the pariſh 
| © off, Sc. in the coun'y of S. Gent. of the one 

part, and C. D. of, Sc. in the county afore- 
« faid, eſq; of the other part, Wineſſetb, That 
« the ſaid A. B. for and in conſideration of the 
ſum of three hundred pounds of lawful money 
| © of Great Britain, to him in hand paid by the 

* ſaid C. D. the receipt whereof the ſaid A. B. 
« doth hereby confeſs and acknowledge, and for 
other good cauſes and conſiderations him here- 
+ unto moving, he the ſaid A. B. hath granted, 
«* bargained and fold, aliened, enfeoffed, releaſed , 
and confirmed, and by theſe preſents doth grant, 
* bargain and ſell, alien, enfeoff and confirm unto 
the ſaid C. D. his heirs and aſſigns for ever, 
Al that meſſuage or tenement firuate, Se, 
0 ö nn 
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no in the poſſeſſion of, c. and alſo the re- ; 


+ verſion and reverſions, remainder and remain- 
2 ders, rents and ſervices thereof; and all the 


« eſtate, right, title, intereſt, claim and demand 


« whatſoever of him the ſaid A. B. of, in and to. 


the ſame premiſſes, and of, in and to every part 


and parcel thereof: To bave and to bold the ſaid 
* meſſuage or tenement, and all and ſingular the 


« premiſſes above-mentioned, with the appurte-. 


© nances, unto the ſaid C. D. his heirs and aſſigus, 
to the only proper uſe and behoof of him the 


* 
- 


« ſaid C. D. his heirs and aſſigns, for ever. And 


the ſaid A. B. for himſelf, his heirs and aſſigus, 
« doth covenant and grant, to and with the ſaid 
C. D. his heirs and aſſigus, that he the ſaid 
A. B. now is lawfully and rightfully ſeiſed in his 
* own right of a good, ſure, perfect, abſolute 
and indefeaſible eſtate of inheritance in fee- 


« ſimple, of and in all and fingular the faid meſ- 


6 ſuage and premiſſes above-mentioned, and of 
every part and parcel thereof, with the appur- 
© tenances, without any manner of condition, 
© mortgage, limitation of , uſe or uſes, or other 
s matter, cauſe or thing, to alter, change, 

or determine the ſame : And alſo that he the 
* ſaid A. B. now hath good right, full power 
and lawful authority in his owo right to grant, 
* bargain, ſell and convey the ſaid meſſuage and 
* premiſſes above-mentioned, with the appurte- 
'* nances, unto the ſaid C. D. his heirs and afligns, 
* To the only proper uſe and behoof of the faid 
C. D. his heirs and aſſigns for ever, according to 


* the true intent and 28 f theſe preſents: 


And alſo that he the ſaid C. D. his heirs and aſ 


© all times for ever hereafter, peaceably and qui - 
* etly, have, hold, occupy, poſſeſs and enjoy - 
— 39119 * an 


6 ligns, thall and may from time to time, and at | 
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and ſingular the ſaid premiſſes above-mention- 
ed to be hereby granted, with the appurte- 
nances, without the ler, trouble, hinderance, 
moleſtation, interruption and denial of him the 
ſaid A. B. his heirs or aſſigns, and of all and 
every other perſon and perſons whatſoever claim 
ing or to c}airn, by, from or under him, them or 
any of them. And further, that he the ſaid A. B. 
and his heirs, and all and every other perſon 
and perſons, and his and their heirs, any thing 
having or claiming in the ſaid meſſuage and 
premiſſes above - mentioned, or any part thereof, 
by, from or under him, ſhall and will at all 
times hereafter, at the requeſt and coſts of the 
ſaid C. D. his heirs or aſſigus, make, do and ex- 
ecute, or cauſe or procure to be made, done and 
executed, all and every further and other law- 
ful and reaſonable grants, acts and aſſurances 
in the law whatſoever, for the further, better, 
and more perfect granting, conveying, and 
aſſuring of the ſaid premiſſes hereby granted, 
with the appurtenances, unto the ſaid C. D. his 
heirs: and aſſigns, to the only proper uſe and 
behoof of the ſaid C. D. his heirs and aſſigns 
for ever, according to the true intent and mean- 
ing of theſe preſents, and to and for none other 
uſe, intent or purpoſe whatſoever. Aud laſtly, 
the ſaid A. B. hath made, ordained, conſtituted, 
and appointed, and by theſe preſents doth 
make, 'ordain, conſtitute and appoint E, F.and 


. H. of, Sc. his true and lawful attornies 


Jointly, and either of them ſeverally, for him 
and in his name, into the faid meſſuage and 
premiſſes, with the appurtenances hereby gran- 
ted and conveyed, or mentioned to be granted 
and conveyed, or into ſome part thereof, in 
the name of the whole to enter, 'and full and 


£c Peace» 
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© peaceable poſſeſſion and ſeiſin thereof for him, 
and in bi an name to take and have; and afte 
* ſuch poſſeſſion and ſeiſin ſo thereof taken an 


* had, the like full and peaceable poſſeſſion. and 


bs * ſeiſin thereof, or of ſome part thereof, in «| 

name of the whole, unto the {aid C. D. 2 
= „ his certain attorney or attornies in that, behalf, 
© to give and deliver ; To bold to him the ſaid 
. 0. D. his heirs and afligns for ever, accordin 
© to the purport, true intent and meaning 9 

* theſe preſents, ratifying, confirming and allow- 
* ing all and whatſoever his ſaid attornies, or ei- 
ther of them, ſhall do in the premiſſes. In 
« witneſs whereof the parties firſt above-named 
have to theſe preſent indentures interchange- 
* ably ſet their hands and ſeals, the ku ayes 
© above-written, 0 v. 4 nie 
+ Leaſe and releaſe i is the moſt common \ deed 
of conveyance now in, uſe 3 to convey any right 
-or_ intereſt in lands or tenements, to another 
who hath the poſſeſſion thereof. And this con- 
veyance by leaſe and releaſe amounts to, fec 
pol the uſe drawing after it the poſſeſſion, and 
ſupplying i the place of livery and ſeilia, required 


may 755 che of it, a 2 or bargain and 
ſale for à year, or ſuch like term, is firſt pre- 
pared and executed 3 to the intent that by vir- 
tue thereof the leſſee may be in poſſeſſion of the 
lands intended to be conveyed by the releaſe, 


and thereby, and by force of the ſtatute 27 H. 


8. c. 10. for transferring of uſes into poſſeſſion, 
be enabled to take a grant of the reverſion and 
inheritance of the ſaid lands, Sc. to the uſe of 
himſelf and his heirs for ever: upon which, 

the releaſe is made, reciting the leaſe for a 
WY year, 


OY 
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year, and declaring the uſes. And in theſe 


— 


caſes, à pepper- corn rent in the leaſe for a 


year is a good reſervation, and ſufficient” to 


raiſe'ari”uſe,. 0 mates the leſſee capable” of a 


Wwe RT I 
Tube leaſe for à year muſt have the words Bar- 
gain and ſell for money; and 35. or any other 


ſum, altho' never paid, will he a good conſi- 


deration; whereupon the bargainee for a year is 


immediately in pofſeſion,  on' the executing of 


the deed, without actual entry: but if only the 


words demiſe, grant, and 10 farm let are uſed, in 


that caſe the leſſee cannot accept of a releaſe of 
the inheritance until he hath actually entered, 
and is in poſſeſſion. 2 Lil. Abr. 435. 
A leaſe and releaſe make but one conveyance, 
being in the nature of one deed: and to the 
perfection of this deed, it is required that he who 
nakes che releaſe hive an eſtate in himſelf, out 


of which the eſtate may be derived to the re- 


leſſee 3 the releſſee is to have an eſtate in poſ- 


ſeffion, in deed or in law, in the land Whereof 


the releaſe is made, as a foundation for the re- 
leaſe; and there muſt be ſafficient words iti law, 
not only to make the releaſe, but to create and 


raiſe a new eſtate, or the releaſe will not be 


= It is neceſſary in all caſes where a re- 
eaſe of lands is made, that the eſtate be turned 
to a right, and there are two rights to the eſtate 
and alſo to the poſſeſſion: of elſe there mult be 
privity of eſtate between the tenant in poſſeſ- 


ſion and the releſſor, without which a releaſe 


will not operate. Co. Lit. 22, Mod. 252. 2 
Lil. Ar. 435. | 8 50 | "Ji ; ; ; 
In caſe a releaſe be made by one, that at the 
time of the making thereof had no right; or 
to a man that at that time had nothing — = 
N 9 
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lands, ſuch releaſe is void, becauſe he ought to 
have a freehold, or a poſſeſſion, or privity, But 
if a man make. a leaſe for life, remainder. for 
life, and the firſt leſſee dieth; and then the 
leſſor releaſes to him in remainder, before en · 
try, this is a good releaſe to enlarge his eſtate; 
he having an eſtate in law capable of enlarge- 
ment by releaſe before entry had. Noy Max. 
74. Co. Lit. 210. 

A releaſe to a man and his heirs, will pes a 
fee - ſimple; and if made to a perſon and the 
heirs of his body, by this the releſſee hath an 
eſtate - tail. And where a man releaſes to another 
all his right which he hath in the land, withoue 
uſing any more words, as to hold to him and 
2 263 nne an | 

x Dy. 203, 

Theſe releaſes, that enure by way of paſſing 
away an eſtate, may be made upon condition, or 
with a defeazance ; ſo as the condition, Sc. be 
contained in the releaſe, or delivered at the ſame 
time with it; and chere may be in this deed a 
recical, covenant, warranty, Sc. 

A confirmation is in nature-of a releaſe, ww 
one having right unto lands makes a deed to him 
who bas poſſeſſion of them, to enlarge his eſtate, 
or make his poſſeſſion perfect. And it is like- 
wiſe a means whereby a voidable eſtate is made | 
ſure and unavoidable, © Co. Lu. 295. » 

And this. confirmation. whey is 2 joined 
2 releaſe, may be for pe ecting an 
eſtate, by mak ing a conditional eſtate me Aug 
or far i it; as where an eſtate for years 
is made leaſe for life, &c, or it may. be for di- 
miniſhing, by confirming the eſtate of a tenant” 
at a leſs: rent: but the prior eſtate mult; not 
n for n have no eſfoct 


* 
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_ an eſtate that is void i in law, de determine 
Co. Lit. 301 . 
15 tenant for life grant a rent-charge, Ge. to 


one and his heirs, he in reverſion is to confirm 
itz otherwiſe it is good only for the 110 wy tenant 


for ag Lit. 529. 


| Form of a leaſe for a Year, whereon to 


ground a e 


"H IS n wade, Ge. 8 A. B. | 
of, &c.. of the one part, and C. D. of, 
0 « Ge. of the other part, - witneſeth, that the ſaid 
A. B. for and in conſideration of the ſum of- 
« five ſhillings of lawful Brizi money to him 


in hand paid by the ſaid C. D. * receipt 


vhereof is hereby acknowledged, he the ſaid 
A. B. hath granted, bargained and fold, and 
by theſe preſents doth 1 bargain and ſell 
unto the ſaid C. D. All that meſſuage or te- 
© nement, Sc. with the rights, members and 
« appurtenances thereof, ſituate, lying and being 
in, Sc. in the county of S. and all houſes, 
<.. edifices, buildings, gardens, ' orchards, lands, 
« meadows, commons, paltures, feedings, trees, 
G woods, under woods, ways, paths, waters, 
o 
6 


water- courſes, eaſements, profits, commodi- 


ties, advantages, emoluments and heredita- 
ments whatſoever to the ſaid meſſuage or te- 
nement belonging, or in any wiſe appertaining, 


or which now are or formerly have been ac- 
cepted, reputed, taken, known, uſed, occupied 


or enjoyed, to or wich the ſame, or as part, 
parcel or member thereof, or of any part there - 
< of; and the reverſion and reverſions, retbain- 
"ona W rents and * 
o 


2 
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* the ſaid premiſſes above-mentioned, and of 
every part and parcel thereof, with the ap- 
purtenances: To have and to bold the faid 
meſſuage or tenement, lands, hereditaments 
and premiſſes above-mentioned, and every part 
or parcel thereof, with the Appurtenances, unto 
the ſaid C. D. his Executors, Adminiſtrators 
and: Aſſigns, from the firſt Day of this Inſtant, 
Se. for and during and unto the full end and 
term, of one. whole year, from thence next 
and immediately enſuing and following, and 
fully to be complete and ended: yielding and 
paying therefore one pepper corn in and upon 
the feaſt of St. Michael the Archangel, if de- 
manded : To the intent that by virtue of theſe 
preſents, and by force of the ſtatute for tranſ- 
ferring of uſes in poſſeſſion, he the ſaid C. D. 
may be in the actual poſſeſſion of all and ſin- 
gular the ſaid premiſſes above-mentioned, with 
the apprrenances, and thereby be enabled to 

accept and take a grant and releaſe of the re- 

© verſion and inheritance thereof, to him and 
© his heirs, to the only proper uſe and behoof 
of him the faid C. D. his heirs and aſſigns for 

ever. In Witneſs, &c. A 


T be Form of the releaſe and Conveyance of 
| the Lands. 


: . I'S Indenture made the day and year, 
©, | Se. Between A. B. of, Sc. of the one 
part, and C. D. of, c. of the other part, 
* vitneſſeth, that the ſaid A. B. for and in con- 
ſideration of the ſum of ſix hundred pounds 
of lawful money of Great Britain, to him in 
hand paid by the ſaid C. D. the receipt . 
6 s 0 


Df Eſtates, Anceſtozs, Þeies; Ke. 197 


all and fingy 


" " [EW <4 — o 
55 n * * er * * <7 * 
"a * * 4 . 
. A _ 2 
"Rs 
Tc: 
a FS * 
* 
* 2 
- * 
* 


792 Okt Ellates. Ariceltozs, Peits, kee. 


« of the ſaid 4. B. doth hereby confels und ac- | 
« knowlegde, and for divers other good cauſes _ 
and conſiderations him thereunto moving, he 


+ the faid 4. B. Hath granted, bargained and 


© ſold, aliened, releaſed and confirmed, and by 
©* theſe preſents doth fully, freely and abſolutely 


grant, bargain and ſell, alien, releaſe and con- 
+ firm unto the ſaid C. D. (in his actual pofſef. 


ſion now being, by virtue of a bargain and 
© fale to him thereof made for one year, by in- 
* denture bearing date the day next before the 
day of the date of theſe preſents, and by force 
* of the ſtatutes for transferring of uſes into poſ- 


© ſeſſion) and to his heirs and aſſigns for ever, 


All that meſſuage or tenement, &c. with the 
rights, members and appurtenances thereof, 
« ſicuate, lying and being in, Sc. in the coun- 
© ty of, Sc. aforeſaid, and all houſes, edifices, 
buildings, gardens, orchards, lands, mea- 
© dows, commons, paſtures, feedings, trees, 
woods, underwoods, ways, paths, waters, 
« water=-courſes, eaſements, Nola commodi- 


ties, advantages, emoluments and heredita- 


ments whatſoever to the ſaid meſſuage or te- 
« nement belonging, or in any wiſe appertaining, 
© or which now are, or formerly have been ac- 
© cepted, reputed, taken, known, uſed, occupied 
© or enjoyed, to or with the ſame, or as part, 
« parcel or member thereof, or of any Part there- 
of; and alſo the reverſion and reyerſions, re- 
< mainder and remainders, rents and ſervices of 


gular the faid premiſſes above - men- 
tioned, and of every part and parcel thereof, 
© with the appurtenances; and alſo all the e- 
< ſtate, right, title, intereſt, claim and demand 
< whatſoever, as well in equity as in law, of 


hien the ſaid A. B. of, in and to all and ſin- 


. 
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* 
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© gular the ſaid premiſſes, and of, in and to every 
part and parcel thereof, with the appurte- 
© nancesz and alſo all deeds, evidences and wri- 
< tings, touching or concerning the ſaid premiſſes 
only, or only avy part thereof, together with 
© trye copies of al -other deeds, evidences and 
© writings, which do concern the ſaid premiſſes, 
< pr any part thereof, jointly with any other 
lands or tenements, now in the cuſtody. of 
© poſſeſſion of him the faid A. B. or which he 
can or may get or come by without ſuit in 
law, the ſaid copies to be made and written 
© at the requeſt, coſts and charges of the ſaid 
C. D. his heirs and aſſigns: To Baue and to bold 
the ſaid meſſuage or tenement, lands, heredi- 
+ taments, and all and fingular the premiſſes 
© above-mentioned, and every part and parcel 
thereof, with the appurtenances, unto the ſaid 
C. D. his heirs and to the only pro- 
© per uſe and behoof of the ſaid C. D. his heirs 
* and aſſigns for ever. And the ſaid A. B. fot 
* himſelf, his heirs and aſſigns, doth covenant 
and grant to and with the ſaid C. D. his heirs 
* and aſſigus, that he the ſaid A. B. now is the 
* true, lawful and rightful owner of the ſaid meſs - 
© ſuage, lands, tenements, hereditaments and 
premiſſes above-mentioned, and of every part 
or parcel thereof, with the appurtenances. 
£ nd 4% that he the faid A. B. now is laws 
© fully and rightfully ſeiſed in his own right, f 
© a good, ſure, perfect, abſolute and indefeaſible 


* eſtate of inhericance in fee · ſimple, of and iq 


© alland fingular the premiſſes above-mentioned, - 
with the appurtenances, without any manner 
of condition, mortgage, limitation. of uſe 
© and uſes, or other matter, cauſe or thing to 
alter, change, . or determine * 
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And that he the ſaid 4. B. now hath good 


right, full powery and lawful authority, in his 


< own right, to grant, bargain, ſell and convey 
the ſaid meſſuage, lands, tenements, heredi- 
taments, and all and ſingular the premiſſes 


above - mentioned, with the appurtenances, un- 
to the ſaid C. D. his heirs and aſſigns, to the 
only proper uſe and behoof of the ſaid C. D. 
his heirs and aſſigns for ever, according to 


the true intent and meaning of theſe preſents. 


And alſo that he the ſaid C. D. his heirs and 
aſſigns ſnall and may, at all times for ever 
hereafter, peaceably and quietly have, hold, 
occupy, poſſeſs and enjoy all and ſingular che 
ſaid meſſuage, lands, tenements, heredita- 
ments and premiſſes above- mentioned, with 
the appurtenances, without the let, trouble, 
hindrance, moleſtation, interruption and de- 
nial of him the ſaid A. B. his heirs or aſſigns, 
and of all and every other perſon or perſons 
whatſoever: Aud that freed and diſcharged, or 
otherwiſe well and ſufficiently ſaved and kept 
harmleſs and indemnified of and from all for- 
mer and other bargains, ſales, gifts, grants; 
leaſes, mortgages, jointures, dowers, uſes, 


wills, intails, fines, poſt-fines, iſſues, amer- 


ciaments, ſeizures, bonds, annuities, writings, 
obligatory, ſtatutes merchant: and of the ſta- 
ple, recognizances, extents, judgments, exe- 
cutions, rents and arrearages of rent, and of 
and from all other charges, eſtates, rights, 
ticles, troubles and incumbrances whatſoever, 


had, made, committed, done or ſuffered, by the 


ſaid A. B. or any other perſon or perſons what- 
ſoever, claiming or to claim, by, from or under 
him, them, or any of them. And furiber, that 
he the ſaid A. B. and his heirs, and all and 


* every 


* 
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© every other perſon and perſons, and his and 
© their heirs,” any thing having or claiming in 
the ſaid premiſſes above-mentioned, or any part 
© thereof, by, from or under him, ſhall and will” 
© from time to time; and at all times hereafter,' 
upon the reaſonable requeſt, and at the coſts 
© and charges of the ſaid C. D. his heirs or aſ- 
« ſigns, make, do and execute, or cauſe or pro- 
© cure to be made, done and executed, all and 
© every ſuch further and other lawful and reaſon- 
able act and acts, thing and things, device 
and devices, conveyance and conveyances in 
© the law whatſoever, for the further, better, 
and more perfect granting, conveying and aſ- 
ſuring of all and ſingular the ſaid premiſſes 
© above-mentioned, with the appurtenances, un- 
to the ſaid C. D. his heirs and aſſigns, to the 
only proper uſe and behoof of the ſaid C. D. 
© his heirs and aſſigns for ever, as by the faid 
C. D. his heirs or aſſigns, or his or their coun- 
< ſel learned in the law, ſhall be reaſonably de- 
© viſed or adviſed and required. And laſtly, it 
© is covenanted, granted, concluded and agreed 
upon by and between the ſaid parties to theſe 
© preſents, and the true meaning thereof alſo is, 
and it is hereby ſo declared, that all and every 
fine and fines, recovery and recoveries, aſſu- 
© rance and aſſurances, conveyance and convey- 
ances in the law whatſoever already had, made, 
© levied, ſuffered, executed and acknowledged, 
© or at any time hereafter to be had, made, le- 
© vied, ſuffered, executed and acknowledged, 
by or between the ſaid parties to theſe pre- 
© ſents, or either of them, or by or between 
them, or either of them, and any other per- 
* ſon or perſons whatſoever, of the ſaid premiſſes 

above - mentioned, with the appurtenances, or 
N O 2 any 


* * *** * 
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wy part thereof, either alone by itſelf, or 

< jointly with any other lands, tenements or 
© heredicaments, ſhall be and enure, and ſball be 
8 adjudged, eſteemed and taken to be and enure, 
as for and concerning all and ſingular the pre- 


miſſes above-mentioned, with the appurte- 


© nances, to and for the only proper uſe and be- 
© hoof of the ſaid C. D. his beirs and aſſigns 
© for ever, according to the true intent and 


meaning of theſe preſents, and to and for none 


6 e intent or TI, In 
© Wiineſs, &c. * 


8. Bargain and ſale ina devd ov isnt; 


| whereby the property of lands and tenements 


is for valuable confideration granted and tranſ- 
ferred-from one perſon to another: it is called 


a real contract, upon a valuable conſideration, 


for paſſing of lande, tenements and heredita- 
ments, hy deed indented and inrolled. Alfo 'ꝛis 
where a recompence is given by both the par- 
ties to the bargain 3 as of land for money, and 
een e the and, Sc. 2 inſt. 612. Li. 
Abr 0 


. tngniond end fold for mengy- 


- only, the deed: 1s to be inrolled ; if in conſide- 


ration of money and natural affection, Sc. the 
eſtate will paſs dir coo it. And a bargain 
ſale paſſes the freehold of the lands, alſo rever- 
ſions, remainders, &c. without livery and-fei 
ſin; and a rent may be reſerved out of it it by 
deed inrolled : but if the bargain and ſale be 
for money, it cannot be to one man to the uſe 


c * 


of another, but to the bargainee only. H one 


bargain lands of which another perſon is in 
polleſfion, and claims title to, the deed is not 


— 
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the deed on the ground, t. and hath good 
title: and a bargain and ſale by « man who is 
not in poſſeſſion, not receives the rents, tho* in 
conſideration of money, will not be good, with- 
out livery, Lev. 56, 8 Rep. 93. Dy. 155. 
Lil. Ar. 209. 

There muſt be a 
at leaſt ſaid to be given for lands in theſe deeds; 
and for a competent ſum of money, is a good 
conſideration, but not the general words for di- 
vers conſiderations, &c. If money is mentioned 
to be paid in a bargain and ſale, and ip truth, 
no money is paid z ſome of our books tell us this 
may be a good bargain and ſale, becauſe no aver- 
ment will lie againſt that which is expreſly affirm- 
ed by the deed; it comes to be queſtion- 
ed whether fraudulent or no. Altho? a deed ex- 
preis a conſideration upon & purchaſe, by Style 
this will be no proof upon a trial, that the mo- 
ney was actually paid; but it is to be made out 
by witneſſes. Co. Rep. 176. 11 Rep. 25, Dy, 
„„ PE ns REN 

The deed of bargain and ſale being made on 


good conſideration, neither the death of the bar- 


gainor or bargainee before inrollment hinders the 
of an eſtate; but until the deed is inrol- 
led, the eſtate of freehold is in the bargainor 
and the bargainee cannot bring an action of tre 

| pals before entry had, tho! he may ſurrender, 
alien, c. and a bargainee before inrollment, tis 
ſaid, may ſuffer a recovery: allo he ſhall have rent 
which grows due afcer the date of the bargain and 
ſale, and before the inrollment. Hob. 1.36, 
Cro. Jac. 52. Vent. 361. Sid. 310. 

This inrollment is to be in one of the courts 
at Weſtminſter, or in the county where the lands 


le, before the Cuſtos 1 juſtices of peace, 


3 Se. 


good conſideration given, or 
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Sc. and the deeds are to be thus inrolled within 
fix months by ſtatute, to be accounted at twenty- 
eight days by the months: tho? this extends 
only to bargains and ſales of inheritance and 
freehold; and not to a bargain and ſale of leaſes 
for years, &c. which are good though not in- 
rolled, nor by deed intended, c. If ſeveral ſeal 
a deed of bargain and ſale, and but one acknow- 
ledge it, and thereupon the deed is inrolled; this 
is a good inrollment within the ſtatute 27 H. 8. 


c. 16. Style 462. | 


In caſe two bargains and ſales are made of the 
fame lands to two ſeveral] perſons, and the laſt 
deed is firſt inrolled ; if afterwards. the firſt deed 
is alſo inrolled within fix months, the firſt buyer 
ſhall have the land; for when the deed is inrol- 


led, the bargainee is ſeiſed of the land from the 


delivery of the deed, and the inrollments ſhall 
relate to it. The ſtatute of inrollment᷑ ſays, that 
the eſtate ſhall not veſt, except the deed be in- 


rolled; and then it-veſts preſently, by the ſtatute 


of uſes, and ſettles ab initio, Waod's Inſt, 260. 
Danv. Abr. 696, | 

Not only lands, but rents, advowſons, tithes, 
Sc. may be granted by bargain and ſale, in fee- 
ſimple, fee-tail for life or years; but commonly 
it is of land in fee ſimple. If a tenant in tail 
grants all his eſtate to a man and his heirs ;' the 
grantee hath but an eſtate for the life of tenant 
in tail: and where tenant for life bargains and 
ſells his land, by deed inrolled, *tis a forfeiture 
of his eſtate, Rep. 176, Lit. 613, 4 Leon, 


. 251, 0 N 


Form 


- 
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Form, of a common bargain and ſale of 
F lands, | 


HIS Indenture made, &c. Between A. B. of, 
5 &c. of the one part, and C. D. ef, &c. of the 

other part, witneſſeth, that the ſaid A. B. for and in 
conſideration of the ſum of, &c. to him in band paid 
by the ſaid C. D. the receipt whereof the ſaid A. B. 
doth hereby acknowledge, He the ſaid A. B. Hath 
granted, bargained and ſold, aliened and confirmed, 
and by theſe preſents doth grant, bargain and ſell, 
alien and confirm unto the ſaid C. D. his beirs and 
aſſigns for ever, All that meſſuage or tenement ſituate 
and lying, &c. and alſo all lands, trees, woods, 
underwoods, tithes, commons, common of paſture, 
profits, commodities, advantages, hereditaments, 
ways, waters and appurtenances whatſoever to the 
ſaid meſſuage or tenement and premiſſes above-men- 
tioned belonging or any wiſe appertaining ; and alſo 
the reverſion and reverſions, remainder and re- 
mainders, rents and ſervices of the ſaid premiſſes, 
and of every part thereof; and all the eſtate, 
right, title, intereſt, claim and demand whatſoever 
of bim the ſaid A. B. of, in and to the ſaid meſſuage, 
tenement and premiſſes, and every part thereof ; To 
have and to hold the ſaid meſſuage or tenement, and 
all and ſingular the ſaid premiſſes above mentioned, 
and every part and parcel thereof, with the appur- 
tenances, unto the ſaid C. D. his heirs and aſſigns, 
zo the only- proper uſe and bebocf of the ſaid C. D. 
his beirs and aſſigns for ever. And the ſaid A. B. 
for him and bis heirs, the ſaid meſſuage or tenement, 
and premiſſes, and every part thereof, againſt bim and 
his heirs, and againſt all and every other perſon and 


perſons whatſoever, to the ſaid C. D. his beizs and 
7 O4 


aſſigns, 
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Aſſigns, ſoall and will warrant and for ever defend 
by theſe preſents, In witneſs, Wh, 


The deed of bargain and ſale is inrolled as 


follow: 


T T is to be remembred, That the Day, Sc. thi- 
J ther in the ſame term, before the lord the king 
at Weſtminſter, came A. B. of, &c. in the county of 
S. gentleman, in his proper perſon, and brought here 
in the court of the ſaid lord the now king before the 


king bimſelf at Weſtminſter, à certain indenture 
' epbich be acknowledged to be bis deed : and be de- 
fired that that indenture in the court of the lord the 


mow king, before the ſaid lord the king at Weſtmin- 
ſter, might be inrolled of record; and it is inrolled 
in form following, that is to ſay, This Indenture 


made, Oc. (and ſo iuroll the deed verbatim.) 


4. Fine and recovery. A fine is a final 


ment or conveyance upon record, for the ſettling 


and aſſuring of lands and tenements, acknow- 
ledged in the King's Court by the cogniſor to be 
the right of the cogniſee. Or it is a Covenant 
made before juſtices and entered of record, for 
conveying lands, tenements, or any thing inhe- 
ritable, to cut off all controverſies. FE 
' Anciently a fine was a determination of a real 
controverſy; but now it is generally a feigned 
action upon a writ of covenant, Cc. and ſu 
poſes a controverſy where in reality there is 
none, to ſecure the title that a man hath in 
his eſtate againſt all men; or to cut off intai 
and with more certainty convey the title 
lands, Sc. and paſs the inheritance thereof, 
though it be not controverted, to whom we think 


fit 


RRR 
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fit. And a fine may be levied on a writ of 
right, Sc. in any real action: and being levied 

in the King's court, therefore it binds women 
covert, being parties, and others whom ordinari- 
ly the lam diſables to act. Va Symb. pur. 2. 

There ate four forts of fines: a fine. ſur cogni- 
aance de droit come ceo, Sc. ſingle, which is the 
principal, and ſureſt kind of fine, it giving pte · 
ſent poſſeſſion to the cogniſee, without writ of 


execution: a fine ſur done, grant and render, 


called a double fine, wherein the coghiſce after 
a releaſe and warranty to him by the cogniſor, 
grants and renders back the lands, Sc. and this 
render is ſometimes of the whole eſtate, and 
ſometimes of a particular eſtate with remainders 


over; alſo ſometimes with reſervation of rent, 


and clauſe of diſtreſs, Sc. A fine ſur cogni- 


zance de droit tantum, which is a fine executory, 


generally uſed to paſs a reverſion; and ſometimes 
made uſe of by tenant for life, to releaſe to him 
in reverſion : when a reverſion is paſſed by it, 
then it is expreſſed in the fine that the particular 
eſtate is in another, and che cogniſor willeth that 
the cogniſee ſhall have the reverſion, or that the 
land ſhall -remain to him after the other eſtate 
is ſpent. A fine ſur concaſſit is where the cog · 
niſar- is ſeiſed of thes+ lands, and the cogniſee 
hath no. freehold therein, but it paſſeth by the 


fine 3 it is uſed to grant away eſtates for life, or 


years, and is alſo executory, ſo that the cogniſee 


muſt enter, or have a wtit of habere facias ſeiſi. 
nam to obtain poſſeſſion, if the party to whom 
the eſtate is limited, be not in poſſeſſion at the 
time of levying the fine. 2 Inf. 513. 2 Rep. 
56. 5 Rep. 38. Plot. 268. | 


. Fines are hikewiſe with proclamations or with- 


out; a fine without proclamation is a fine at the 
1 | Com- 
3 


Lor 
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| Common law; and the fine with proclamations 


is termed a fine 'according to the ſtatutes, and 
this is the beſt fort, and moſt uſed: and if 
there be error in the proclamations, it ſhall be a 
good fine at Common law. And fines are now 


| Tevied in the court of Common Pleas at Weſimin- 
ſer, on account of the ſolemnity thereof, or- 


dained by the ſtatute of 18 Edw. 1 They. may 
be acknowledged before the lord chief juſtice of 
C. P. as well in as out of court; and two of the 
juſtices of the ſame court have power to take 
them in open court: alſo juſtices of aſſiſe may 
do it; but they do not uſually certify them 
without a ſpecial writ of dedimus poteſtatem: 


and by commiſſioners in the country fines may 


be taken, impowered by dedimus poteſtatem, one 
whereof named ?tis ſaid muſt be a knight theſe 
commiſſions, general and ſpecial, iſſue out of the 
Chancery, Stat. 18 3. . 
4. 4 H. 3. c. 24. 32 H. 8. c. 36. 3 Rep. 
86, 2 Inſt. 512. Dy. 224. 
As perſon ſeiſed of an eſtate in fee- ſimple, fee- 
tail general or ſpecial, tenant in remainder, or 
reverſion, may levy a fine: ſo may tenant for 
life, to hold to the cogniſee for the life of te- 
nant for life; but tenant for years cannot levy a 
fine of his term. Theſe fines may be levied of 
all things in eſſe at the time of the fine, which 
are inheritable; though not of things uncertain, 
or of lands held in tail by the king's letters pa- 
tent, &c. And lands bought of divers perſons, 
by. ſeveral purchaſers, may paſs in one fine, to 
ſave charges; but the writ of covenant muſt be 
brought againſt all the vendors, and every ven- 
dor warrant againſt him and his heirs: and on a 
fine uſes may be raiſed and created, c. declared 
by indentures before or after levying the Alk 
Q 
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Alſo by fine, almoft any kind of contract may be 
made and expreſſed. 3 Rep. 77. 5 Rep. 124. 
c Y Y TOS 5 


And there are in every fine ſeveral parts. 


1. An original writ, uſually a writ of covenant, 
2. The Jicentia concordandi, or king's licence, 
for which the king hath a fine, called the king's 


ſilver. 3. The concord itſelf, containing the 
agreement between the parties how the land, 


Sc. ſhall paſs, being the foundation and ſub- 
ſtance of the fine: and 'tis ſaid, the concord be- 


ing the complete fine, it ſhall be adjudged a fine 


of that term in which the concord was made, 


and the writ of covenant returnable. 4. The 


note of the fine, or abſtract of the original con- 
tract, left with the chitographer. g. The foot 
of the fine, which includes all, ſetting forth the 
day, year and place, and before what juſtices che 
concord was made, Ec. of this there are inden- 
tures made forth in the office, which is called the 
ingroſſing of the fine. In the levying of fines, 
if either of the parties cogniſors die, after the 
king's ſilver is entered, the fine ſhall be finiſned, 
and be good: tis otherwiſe if they die before, 


it ſhall avoid the fine. Rep. 76. 2 I. 51 r, 


517. Co. Lit. 9. Salk. 3414. 

If there be want of an“ original, or not writs 
of covenant for lands in every county; or if 
there is any notorious error in the ſuing out a 
fine, or any fraud or deceit, Sc. Writ of error 
may be brought to make void the fine, but a 
fine ſhall not be reverſed for ſmall variance, which 
will not hurt it : nor is there occaſion for a pre- 
ciſe form in a render upon a fine, becauſe it is 
only an amicable aſſurance upon record. No 
ſingle fine may be with a remainder to any other 

* See Cole's Law Tracts. 253. in notes. Fa 
| 2 5 perſon 
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perſon not contained in it: though if A. levy 
ſuch a fine to B. who by the ſame concord 
grants and renders back the land again to A. far 


life, remainder to his wife for liſe, remainder to 


A. and his heirs; this will be a good fine. Co. 
Lit. 9. 5 Rep. 38. Plowd. 248. | 

A feme covert levying & fine with ber huſ- 
band, 1s to be examined in private whether ſhe 
does it voluntarily, and not by compulſion, for 
without her voluntary conſent the fine cannot 
paſs: and women coverts, and infants ought to 
be cautious in levying fines ; if a married woman 
levy a fine with her huſband of her -own lands, 
- ſhe cannot reverſe it during the huſband's life, 
or after his death z and if it be of her jointure, 
ſhe will loſe her thirds: fines levied by infants 
muſt be reverſed during their minority, or they 
are 555 againſt them. Aſif. pl. 53. 50 Edu. 

. - 359- 1 | 

: After a fine is paſſed, the privies in blood, ay 
the heirs of the cogniſor, are barred preſently ; 
but ſtrangers to the fine have five years to enter 
and claim their rights, c. And the like time 
have infants after their full age; feme coverts 
after the death of their huſbands; priſoners af- 
ter their enlargement; perſons. out of che realm 
after their return, Sc. But if a feme covert 
dies while ſhe is covert, being no party to the 
fine; or a perſon in priſon dieth whilſt there; 
or one beyond ſea at the time of the fine levied 


never returns; in theſe caſes the heir is not li- 


mited to any time. A future intereſt, as in re- 
mainder or reverſion, cannot be barred by a 
fine, until five years after it comes in being: 


and where there is no preſent nor future right to 


the lands, only a poſſibility at the time of levy- 
ing the fine, Sc. a perſon may enter and _ 
| | when 
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when be will. Plawd. 367. 1 Rich. g. e. 7. 2 Iuſt. 


519. 2 Rep. 93. T. Rym. 151. 
If a fine according to 


now levied, he that hath right may make his 


claim or entry, c. at any time to prevent the 
bar: by ſtatute, claim or entry to avoid the bar 
of a fine, is to be made in five years; and no 
entry or claim, ſhall make an avoidance of any 
fine with proclamations, unleſs an action be com · 
menced within one year after ſuch entry, and pro- 
ſecuted with effect. Co. Lit. 254, 262, Stat. 
1 R. 3. c. 7. 4 Am. c. 16. 

An eſtate muſt be deveſted and put to a right, 
before a fine bars; when it is turned to a right, 
and then there comes a fine; and non-claim, tis 
a perpetual bar. One that at the time of the 
fine levied, had not any title to enter, ſhall not 
be barred thereby: this in caſe of a future in- 
tereſt, not turned to a right, wherein a man is 
not bound to claim ; and extends not to tenant 
in tail, barring his iſſue. If a perſon dath levy 
a fine of my land, while lam in poſſeſſion, this 
fine will not hurt me; nor when a ſtranger le- 
vies a fine of my lands let to a tenant, if the te- 
nant pays me his rent: and if there be tenant 


in tail, remainders in tail, Cc. and the firſt te- 


nant in tail bargains and ſells the land by deed 
inrolled, and levies a fine to the bargainee ; 
here the remainders in tail are not bound, tho? 


five years paſs without claim; for the law ad- 


judges them always in poſſeflion. 9 Rep. 106. 
32 H. 8. c. 36. Carter 82, 163. 


If tenant in tail be diſſeiſed, and the difſei- 
for levy a fine, and five years paſs, without claim, 
that ſhall bind his iſſue. And a fine will bar the 
n in men but ene 
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ſions : but recoveries bar them all. Cb. Elia: 
A recovery is fictio juris, or a formal act by 


conſent, uſed where a man is deſirous to cut off 
an eſtate-tail, c. and for the better aſſurance 
of lands and tenements, upon which uſes may 


be limited and raiſed. It is much of the ſame 


nature of a fine, though better in regard it bars 


remainders and reverſions: and recoveries are 
much favoured by the law, many of the inheri- 


tances of the kingdom depending upon theſe aſ- 


ſurances. 5 Rep. 40. | | | 
This common recovery ſuppoſes a recompence 


in value, to all perſons that loft the eſtate: and 


it is either with ſingle, double or treble voucher. 
The recovery with ſingle voucher is uſed to bar 
the tenant in tail, and his heirs; of ſuch eſtate- 
tail which is in his poſſeſſion; with the remain- 


ders depending upon it, and the reverſion expec- 


tant thereon which others have ; and of all leaſes 
and incumbrances derived out of ſuch remainder 
or reverſion. The recovery with double vou- 


cher is to bar the firſt voucher, and his heirs, of 


every eſtate at any time in him, or any of his 
anceſtors, whoſe heir he is of ſuch eſtate; and 
all others of right to remainders and reverſions 
dependant and expectant upon the ſame, and all 


leaſes and incumbrances derived out of them; 


alſo it will be a bar of the eſtate whereof the te- 
nant was then ſeiſed in reverſion or remainder, 
Sc. The recovery with treble voucher is to 
make a perpetual bar of the eſtate of the tenant, 
and of every ſuch eſtate of inheritance that at 
any time had been in the firſt or ſecondvouchee, 
or their anceſtors, whoſe heirs they are; and as 


well of every reverſion thereupon depending, as 


of all leaſes, eſtates, charges and incumbrances, 
| derived 
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derived out of any reverſion or remainder. Co. 
Lit. 102. 10 Rep. 37. 2 Rol. Ar. 204. 
In proſecuting recoveries there is a colourable 
ſuitz wherein there is a demandant, and a te- 
nant, and one called to warrant upon a ſuppoſed 
warranty, who is the common vouchee; the de- 
mandant is ſuppoſed to come into court, and the 
common vouchee to make default; and with- 
draw in contempt of the court; whereupon 
judgment is had, that the demandant, againſt 
whom there is no defence, ſhall recover the land. 
And in a recovery with ſingle voucher, the writ 
of entry muſt be brought againſt tenant in tail in 
poſſeſſion, and he is to vouch the common vou- 
chee: but if the recovery be with double or tre- 
ble voucher, then by fine, feoffment or leaſe and 
releaſe, Ec. you are to diſcontinue the eſtate, 
and make a tenant of the freehold of the land 
and thereupon bring the writ againſt that tenant, 
and he is to vouch the tenant in tail, and he the 5 
common vouchee; and then judgment, is given 
for the demandant againſt the tenant, and for 
the tenant to recover in value againſt the vou- 
chee, and ſo the firſt vouchee againſt the ſecond, 
Sc. as the recovery is. brought. 10 Rep. 39, 
42. Co. Lit. 224. Wood's Inſt. 282. 
To every recovery there muſt be a good te- 
nant to the præcipe, or it will be void: a reco- 
very has been held good where a ſtranger that 
had nothing in the land was made tenant to the 
præcipe with the tenant in tail; for the ſuppo- 
ſed recompence in value ſhall go to him who' 
loſt the eſtace. If tenant for life, and he in re- 
mainder in tail ſuffer a common recovery, and 
both vouch the common vouchee; it is no good 
recovery to bar the iſſue in tail, becauſe he in 


remainder 
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remainder was not tenant to the præcipe, 1 


got in poſſeſſion. But 157 there is tenant for 


life, the remainder in tail, with reverſion, or re- 
mainder in fee; if the tenant for life is implead- 


ed by agreement, and he vouch the tenant in 
tail, and he vouch over the common vouchee; 


this will bar the remainder and reverſion in fee, 
though he in remainder or reverſion did never aſ- 
ſent to the recovery. 2 Lil. Ar. 42 5 Os 
358. Co. Rep. 15. 3 Rep. 60. 

In caſe tenant -— 12 ſurrenders to bim in re- 
mainder in tail, he may bind the remainder and 
reverſion expectant upon his eſtate: though if 
tenant for life alone ſuffer a recovery, without 
the conſent of him in remainder, the recovery 

is void. And here if genants in tail after poſſi» 


; biliy of iſſue extinct, tenanis by the curteſy, ot 


for life, ſuffer a common recovery by covin, 
without the aſſent, and to the prejudice of him 


in remainder or reverſion not only the reco- 


very ſhall be void, but it will be a forfeiture of 


the eſtate of fach tenants. Co. Lit. es bias, 


14 Eliz.'c. 8. 

It was formerly a queſtion, if there was A te · 
nant in tail, remainder for years, and tenant 
in tail ſuffers a recovery, whether the leaſe for 
years be batred or not? becauſe it was inſiſted, 


that no recompence can go to this, being a chat- 
- tle: but the court adjudged, that this leaſe 
ſhould be barred, and ſo the conſtant experience 
had been. 2 Lev. 30. Mad. Rep. 110. A reco- 


very ſuffered by tenant in tail, after he himſelf 
hath made a leaſe of the lands, or entered into a 
ſtatute, will make the leaſe or charge, that before 
was voidable, good againſt the iſſue in tail, and 


Lech in remainder or reverſionz and the reco» 
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veror ſhall hold the lands charged, and ſubject to 
the leaſe made by tenant in tail. Co. Rep. 25. 
A common recovery is the beſt aſſurance a 
man can have, ſo as to ſell or diſpoſe of his e- 
ſtate as he pleaſes; except an act of parliament. 
But a recovery bars only where there is a privity 
in law; as the iſſue of tenant in tail, and he in 
remainder, reverfion; Sc. Strangers are not 
barred by a recovery and non- claim, as they are 
by a fine: nor ſhall it bar the heir, who claims 
as a purchaſer, and not by diſcentz or when 
there is an executory eſtate, which depends upon 
a contingency 3 nor 4 rent granted by the te- 
nant in tail, c. And recoveries may be avoided 
if ſuffered by fraud, to deceive purchaſers, &c. 
like any other fraudulent conveyance, 3 Rep. g. 
Larter 53. tw. 1224. Cro. Eliæ. 792. 

Thee recoveries ate ſuffeted in the Common 
Pleas; by the tenants and vouchers perſonally in 
court, or by attorniesz and ſometimes by at- 
torney in the country on a dedimus poteſtatem, &c. 
And moſt errors in a recovery are amendable 
the firſt time after the recovery had; but far 


groſs error in the proceedings in matter of ſub- 


nce, a recovery may be made void, either by 
writ of error, or by pleading; or by motion in 
court, praying a vacat of the judgment. 8 Rep, 
162. Co. Lit. 104. Lt 


As a fine and recovery are a bar, and dock 


the eſtates before mentioned z To by indentures 
to lead the uſes thereof, new eſtates and intails 
are limited and created ſubject to farther fines 
and recoveries. 8 


The 
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The form of a præcipe and NERO ofa 


fine > ſur cogni azance de droit, &c. 


* to wit, Command A. B. that be juftl and 


without delay, perform to C. D. 
the covenant made between them, 
of one meſſuage, one cottage, ten 
. acres of land, twenty acres of 
*Y paſture, &c. with the appurte- 
nances in W. And unleſs, &c. 


N D the agreement is ſuch, to wit; that 
the ſaid A. hath acknowledged the faid 


'© tenements with the appurtenances, to be the 


© right of the ſaid C. as thoſe which the ſaid C. 
© hath of the gift of the faid A. and thoſe he 
© hath remiſed and quit-claimed, from him and 


© his heirs, to the ſaid C. and his heirs for ever. 
And moreover the ſaid A. hath granted for 
+ himſelf and his heirs, that they will warrant to 
the ſaid C. and his heirs, the ſaid tenements, 
with the appurtenances, againſt the ſaid 4. 


and his heirs for ever. And for this, Cc.“ 


T7 aken and acknowledged the 


day and in the year, &c. 
befort, &c. 


Form 
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Form of a pnecipe and concord of a fine by 
huſband and wife, of his land. 


BS Fs Command A. B. and E. bis 
wife, that they' juſtly, &c. per- 
form to C. D. the' covenant made 
between them, of two meſſuages, 
two tofts, thirty. acres of land, 

&c. (naming the reſt of the 


Parcels) with. the appurtenances 
in M. And unleſs, Tc, 8 


ND ene is ſuch, that is to ay, 10 
that the ſaid A. and E. have acknow- 
6 «edges the ſaid tenements, with the appurte- 
© nances.to be the right of the ſaid C. as thoſe 
© which he the faid C. hath of the gift of the faid 
AH. and E. and thoſe: they have remiſed, and 
for ever qult- claimed, from them the ſaid 4. 
and E. and the heirs of the ſaid A. to he ſaid 
C. and his heirs for ever. And moreover, 
they the ſaid A. and E. have granted for 
c themſelves, and the heirs of the ſaid A. that 
© they will warrant to the ſaid C. and his heirs, 
© the ſaid tenements, with the appurtenances, 
* againſt the ſaid A. and E. and the heirs of the 
* faid A. for ever. And for this, Sc. 
Taken and acknowledged, 
the day and year, &c. 
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Me form of an indenture to declare the uſes 


a fine. 


Els Indertture made, c. Between 4. B. 
1 of, Sc. Eſq; and E. his wife, of the one 


patt, and C. D. of, &c. of the other part, Wit- 
<©'2neſſeth, that the ſaid H. B. and E. his wife, for 
© the ſettling and aſſuring of the manor, lands, 
© tefiemertsand hereditaments herein after men- 


tioned, to the feyeral uſes herein after declared 
and limited, and for divers other good cauſes 
and conſiderations, He the ſaid A. B. hath co- 


6 venanted and granted, and by theſe preſents 


och for himſeff, his heirs and affigns, cove- 


* nant and grant, to and with the faid C. D. his 
© heirs and aſſigns; and the ſaid E. wife of the 
© faid A. B. doth hereby conſent and agree, that 
© they the ſaid A. B. and E. his wiſe, ſhall anti 
© will, before the end of Tyiniiy Term next enſu- 
ing, acknowledge and levy in due form of 


la, before his majeſty*s juſtices of the cout᷑t 


of Common Pieas at Mſiminſter, unto the fait 
C. D. his heirs and aſſigns, one fine fur cugni- 
© mance de uroit come ceo, &c, with proclama- 
tions to be thereupon had, according to the 
form of the ſtatute in that caſe made and pro- 
© yided, of All chat the manor of, c. and of 
© all that meſſuage or farm called, Sc. ſituate, 
lying and being, Sc. and alſo of the rever- 
© fon and reverſions, remainder and remain- 
© der, rents and ſervices of the ſaid manor and 
premiſſes above-mentioned, and of every part 
and parcel thereof, with the appurtenances, by 


the names of twenty meſſuages, five cottages, 
* two mills, three hundred acres of land, two 


hundred 


* " * ä 
* * N 
* - 


t hundred acres of meadow, four hundred acres 


5 of paſture, fifteen acres of wood, and; twen 
pounds rent, and common af paſture for 


manner of cattle, with the appurtenances in, 
Sc. aforeſaid. And it is hereby agreed hy and 


© between the ſaid parties to theſe preſents, and 
the true meaning hereof alſo is, and it is here- 
by ſo declared, That the fine ſa, as aforeſaid; 
or in any other manner to be had and levied 
of the ſaid manor and premiſſes, or any part 
thereof; and alſo all and every other fine and 
* fines already had, levied, or to be had and le- 
vied of the ſame premiſſes, or any part thereof, 
© ſhall be and enure, and ſhall be adjudged, 
6s eſteemed and taken to be and enure; and the 
© ſaid C. D. and his heirs, and all and every other 
5 perſon and perſons, and his and their heirs, 
* now ſtanding and being ſeiſed, or which at the 


« perfecting of the ſaid fine ſhall ſtand or bs 


© {eiſed of the ſaid manor and premiſes, or 
t any part thereof, ſhall, at all times hereafter; 
+ ſtand and be ſeiſed thereof, and of every part 
+ thereof, with the appurtenances, to and for the 
* ſeveral uſes, intents and purpoſes herein after 
limited, expreſſed and declared, (that is to ſay) 
« As for and concerning the {aid manor. of, Sc. 
with its rights, members. and appurtenances, 
and all and ſingular: the meſſuages, cottages, 
lands, tenements, commons. waſte · 
* grounds, mines, royalties, profits, rents and 
* hereditaments whatſoever, to the ſame manor 
+ belonging or appertaining, or accepted, repu · 
ted, ar taken as part, parcel, or member there» 
+ of; to the uſe and behoof of the ſaid A. B. and 
E. B. for and during the term of their natural 
+ lives, and the life of the longeſt liver of them, 
L without 3 of or for any manner of 
* | e 3 


© walte, 
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. waſte, Ec. and from and after the deceaſe of 
the ſaid A. B. and E. his wife, and the ſurvivor 
of them, then to the uſe and behoof of the 


+ right heirs of che ſaid A. B. for ever. And as 
+ far and concerning all and ſingular the ſaid meſ- 
* fuage or farm called, Sc. with the appurte- 
© nances, whereof the ſaid fine ſhall be ſo levied, 
and whereof no uſe is herein before declared, 
* to the only proper uſe and behoof of the ſaid 
t A. B. his heirs and aſſigns for ever; and to 
and for none other — — intent or Pa 
$ Am In witneſs, 8&c. 


The on of a writ of entry ſur-diſſeifin, &c, 


in order to fu Her @ recovery. 


n EOROE the ſecond, Sc. to the ſheriff of 
1 W. greeting. Command A. B. that Jjuftly 
© and without delay, he render to C. D. two- 

+ ſuages, two gardens, twenty acres of land, Cc. 
* with the appurtenances in D. which he claims 
to be his right and inheritance, and into which 
* the ſaid A. hath not an entry: but after a diſ- 
* ſeifin, which Hugh Hunt thereof unjuſtly and 
* without judgment hath made to the ſaid A. B. 
within thirty years now laſt paſt, as he ſaith; 
and whereupon he complains, that the ſaid A. B. 


© deforced him; and unleſs he ſhall ſo do, and the 


* ſaid C. D. ſhall give you ſecurity that his ſuit 
* ſhall be proſecuted, then ſummon by good 
*+-ſummoners the ſaid A. B. that he be before 
our juſtices at Weſtminſter, in three weeks from 
* the day of St. Michael, to ſhew,'wherefore he 
will not; and have you there this ſummons 
and this writ. Witneſs ourſelf at Weſtminſter 


F the day, &c.'in the eighth year of our *** 
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The form of a deed to lead the uſes of a fine 
aa and recovery, on a purchaſe. | 


4 T2 IS Indenture tripartite, made, £9c. Be- 
I 7ween A. B. of, Sc. and S. his wife, C. D. 
of, Sc. and F. his wife, of the firſt part, E. F. 
© and G. G. both of, c. of the ſecond part, and 
© F. X. of, Sc. and T. M. of, Oc. of the third 
« part, Hitneſſeth, that for and in conſideration of 
* the ſum of one thouſand pounds of lawful mo- 
© ney of Great Britain to the ſaid A. B. and S. his 
* wiſe, and C. D. and J. his wife, in hand paid 
* by the ſaid J. K. and T. M. the receipt whereof 
© they do hereby acknowledge, and in conſidera- 
© tion alſo of 35. of, Sc. to the ſaid A. B. and &. 
his wife, and C. D. and F. his wife, in hand 
paid by the ſaid E. F. and G. H. the rectipt 
* whereof they do alſo hereby acknowledge; and 
* the ſaid A. B. and C. D. for their barcing, dock- + 
ing, cutting off and deſtroying of all eſtates- 
© tail and remainders over, now in being in and 

upon the meſſuage, lands, tenements and he- 
« reditaments herein after mentioned; and for the 
* conveying and aſſuring the ſame premiſſes, to 
the only proper uſe and behoof of the ſaid J. X. 
and T. M. and their heirs; they the ſaid A. B. 
and C. D. have, and each of them hath cove- 
nanted and granted; and by theſe preſents do 
and each of them doth covenant and grant, to 
© and wich the ſaid E. F. and G. H. their heirs 
and aſſigus, that they the ſaid A. B. and S. his 
* wife,, and C. D. and F. his wife, ſhall and 
vill on this fide, and before the end of Eaſter 
Term next coming, before his majeſty's ju- 
6 ſtices of the court of Common Pleas at e. 
ene > P 4 + minſter, 


. Mp 


t  $ minfter, in due form of law, levy and acknow- 
F ledge unto the ſaid E. F. and G. H. and their 
« -heirs, or to the heirs. of one of them, one fine 
fur conuzance de droit come ceo, © c, with pro- 
« clamations te be thereupon had, according 
< .che form of che ſtatute in that caſe made and 
provided, of A that meſſuage or tenement, 
e in the tenure of, Gc. anch all thoſe pieces 
8 or parcels of land lying and being, c. with 
Fg « all and ſingular their appurtenances z and alſo 
of the reverſion. and reverſions, temainder 
tand remainders, rents and ſervices of the ſaid 
premiſſes above- mentioned, and of cyety\part 
and parcel thereof, with the appurtenances, by 
< ſuch, name and names, quantity and number 
< of. meſſuages, agres and things, and in ſuch 
manner and form, as by the ſaid E. F and G. H. 
© or their counſel learned in the law, ſhall be 
< reaſonably deviſed: or adviſed and required: 
© Which ſaid fine ſo to be had and levied in man- 
< ner aforeſaid, and all and every other fine 
- © and fines already had, or at any time: hereaf- 
+ ter. to be had, levied, ſued or proſecuted of 
© the ſaid premiſles, or any part thereof, by it 
+ ſelf, or jointly with any other lands or- tene- 
ments, by or between the-ſaid parties to theſe 
< preſents, or by or between them, or any or 
either of them, and any other perſon ot perſons 
©. before the end of the ſaid next Zafter Term, as 
* for and concerning, all and ſingular the ſaid 
s premiſſes above-mentioned, withthe appurte« 
* nances, ſball be, and enure, and ſhall be adjudg · 
ed eſteemed and taken to be and enure, to and 
for che only proper uſe and behoof of the ſaid 
E. F. and G, H. their heirs and affigns, to the 
s inrent and „that they may become per- 
+ fect tenants of the freehold of the ſaid pre- 


* miſſes; 


＋ hy * 


2 


» 


f miſſes; err ao 
«poſe, that they the ſaid E. F. and G. H. ſhall 


6 and will on this fide, and before the end of, Sc. 


term next, permit and ſuffer the ſaid J. K. and 
q T. M. to ſue and proſecute one or more writ or 
s writs of entry ſur diſſei/on en le poſt, returnable 

before his majeſty's juſtices of the ſaid court 


| « of Common pleas, againſt them the ſaid E. 


E and G. H. of all and ſingular the ſaid pre- 
miſſes above- mentioned, and of every part and 
© parcel thereof, with the appurtenances, by ſuch 
name and names, quantity and number of 
6 acres and things, and in ſuch ſort, 
7 ſhall be thought fit and convenient; unto 

and which: ſaid. writ of entry ſo to be 
_ © brought, the faid E. N and G. H. ſhall appear 
© and;vouch to warranty the ſaid A. B. and S. 
< his wife, and C. D. and J. his wife, who ſhall 
« likewiſe appear, either in their ſeveral per- 
< ſons, or by their attornies lawfully authoriſed, 


and enter into the ſaid warranty, and after their 


< entry-into the ſaid warranty, ſhall vouch over 
the common vouchee, who ſhall alſo enter into 


© the faid warranty and imparl, and afterwards 
© make default, to the end one perfect common 


recovery ſhall and may of all and ſingular the 
ſaid premiſſes above-mentioned be had, proſe- 
4 and executed in all things, according 
to the uſual form of common tecoveries for 
9 aſſurance of lands, tenements and heredita- 


6 ments, in ſuch caſes uſed and accuſtomed z and 


* the ſaine recovery ſhall in due form of law be 


executed by one writ of babere facias ſeiffmam 


6 accordingly. And it is covenanted, 
*- concluded! and agreed upon, by and between 
+ the ſaid: Es aa and che true 


form, as by the ſaid J. K. and 2. 
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meaning hereof is, and it is hereby ſo declared» 
that the ſaid recovery ſo, or in any other man- 
ner to be had and ſuffered, and all and every 
other recovery and recoveries to be had, ſuf- 
fered and executed of the ſaid premiſſes, or any 
part thereof, by or between the ſaid parties to 
theſe preſents, or by or between them or any or 


either of them and any other perſon and perſons, 
on this ſide and before the end of the ſaid, Ec.” 


term next coming, and the full force and exe- 
cution of them, and every of them, and all other 

conveyances and aſſurances of the ſaid premiſſes, 
or any part thereof, had, or to be had or made 
between the ſaid parties, or any of them, ſball be 
and enure, and ſhall be adjudged, eſteemed and 
taken to be and enure, to and for the only pro- 
per uſe and behoof of the ſaid J. K. and T. M. 
their heirs and affigns for ever: And each of 
them the ſaid A. B. and C. D. for himſelf ſeve- 

rally and apart, and not jointly, and for his ſe- 
veral and reſpective heirs and aſſigns, doth ſe- 
verally and apart, and not jointly, covenant and 
grant to and with the ſaid J. K. and T. M. their 


heirs and aſſigns, that they the ſaid A. B. and S. 


his wife, and C. D. and J. his wife, are or ſome 
or one of them now is lawfully and rightfully 
ſeiſed of a good, ſure, perfect, abſolute and in- 
defeiſible eſtate of inheritance in fee · ſimple, or 
fee · tail, of and in the faid premiſſes above - 
mentioned, with the appurtenances, in their 
or ſome, or one of their own rights or right, 
without any condition, mortgage, limitation of 
uſe or uſes, or other matter or thing, to alter, 
charge, change and determine the ſame: And 
alſo, that they the ſaid . K. and T. M. their 
heirs and aſſigus, ſhall and may from time to 
time, and at all times hereafter for ever, peace- 

5 | * ably 
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ably and quietly enter into, have, hold, oc- 
cupy, poſſeſs and enjoy all and ſingular the ſaid 
premiſſes above - mentioned, and every part and 


parcel thereof, with the appurtenances, without 


the let, trouble, hindrance, moleſtation, in- 
terruption, and denial of them the ſaid A. B. 
and S. his wife, and C. D. and J. his wife, 
their heirs or aſſigns, or any of them, and of 
all and every other perſon or perſons whatſo- 
ever, claiming or to claim by, from or under 
them, or any or either of them, or by, from, 
or under, c. deceaſed ; And further, that they 
the ſaid A. B. and S. his wife, and C. D. and 


F. his wife, and their heirs, and all and every 


other perſon. and perſons, and his and their 


heirs, any thing having or claiming in the ſaid 


premiſſes above- mentioned, or any part thereof, 


by, from or under them, or any or either of 


them, or under the ſaid, c. ſhall and will at 
any time or times hereafter, upon the reaſon- 


able requeſt, and at the coſts and charges of 


the ſaid J. X. and T. M. their heirs or affigns, 


make, do and execute, or cauſe or procure to 


be made, done and executed, all and every 
ſuch further and other lawful and reaſonable 
grants, acts and aſſurances in the law whatſo- 
ever, for the further, better and more perfect 
granting, conveying and aſſuring of all and 
ſingular the faid premiſſes above-mentioned, 
with the . appurtenances, unto. the ſaid J. X. 
and T. M. their heirs and aſſigns, to the only 
proper uſe and behoof of the ſaid 7. X. and 


T. M. their heirs aſſigns for ever, according 


to the true intent and meaning of theſe pre- 
ſents, as by the ſaid J. X. and T. M. their 


b heirs or aſſigns, or their or either of their 
+4 counſel learned in the law, ſhall be reaſon- 


_* ably 


e, 
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A dia . 1 . 
* the particular tenant, for life or years, 4 
lands and tenements, doth yield up his eſtatę to 
bim who hath the immediate reverſſon or re- 
mainder, that he may haue the preſent poſſeſſion 
thereof; and where the eſtate for life or yeary 


may merge or dow, by the mutual ent 


of the parties, Co. Lis. 337. | 


The uſual ſurrender at common law is of two 
ſorts, a ſurrender in deed: or by expreſs words 
in writing, when the words of the leſſee to the 
eſſor prove a ſuffieient aſſent to give him his 
eſtate back again; and a ſurrendet in law, be- 
ing that which is wrought by operation of law, 


and not actual; as if leſſee tor life or years take 


a new leafe of the fame land during their term, 
it will be a ſurrender in law of the firſt leaſe; 
and ia ſome caſes this ſurrender is of greater 
force than the ſurrender in deed ſor if a man 
| make a leaſe for years to begin at a day to come, 
the future intereſt cannot be ſurrenderedby deed, 
decapſe there is no reverſion wherein it may 
drown; but if the leſſee before the day takes a 
new leaſe of the ſame thing, tis a ſurten- 
der ; in-law of the former leaſe; Alſo this kind 
of ſurrender by taking a new leaſe holds good, 
—_ 8 RO leaſe is for a leſs term than 
the Oe 9. Lit. 9. Nep. 11. 108 
Rep. 67. Perk. 601, 25 n 1 5 
To make a good ſurrender in deed of lands, 
the following things are required; the ſurrcnde- 
ror is to-be-a perſon able to make the ſurrender, 
and the ſurrenderee capable to receive and take 
it; the furrenderor muſt have an eſtaie in poF- 


ſeſſion 
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ſeſſion of the thing ſurrendered, and not a future ; 

right; and the ſurrender is to be — 5 to him 
that hath the next eſtate in remainder or rever- 
fiov, without any eſtate coming between z the | 
furrenderce muſt have a higher or greater eſtate Nh 
in bis own right, and not in the right of his 8 
wife, Se. than the ſurten derer hath in the lands. 1 
ſio that the ſurrenderot's eſtate may be drown'd 
therein; there is to be privity of eſtate between 
the ſurrenderor and ſurrenderee; and the ſurren- 
derer muſt be ſole ſeiſed of his eſtate in remain- 
der, not in jointenancy; and agree to the ſurren- 
der, Sc. Co. Lit. 338. 2 Rol. Hör. 494. 
Ney's Max. 53. Ri e 
A ſurrender may be of any thing grantable, 
either — 1 or conditional; and may be made 
to an uſe, being a conveyance tied and charged 
with the Himicaricn of an uſe: but it may bot 
de of an eſtate in fee; nor of rights or titles 
only to eſtates for life or years; or for part of 
any ſuch eſtate; nor may one termor regularly 
farrender to another. If leſſee for life ſurrender 
to him in remainder for years, c. it is a void 
ſurtender: though it has been held, that if a te- 
nant for life,” and one in remainder for life, ſur- | 
Tender to him in reverſion, it ſhall paſs as ſeve- = 
tal ſurrenders; firſt of him in remainder to the 
' tenant for life, and then by the tenant for life 
to the reverſioner. Perk, Sen. 675. Gro, Eliz. 
688, Leon. 303. Poph. 137, 
There are ſurrenders of copyhold or cuſto- 
mary eſtates; and where things will not paſs by 
ſurrender, the deed may enure to other pur- 
7 — and take effect by way of grant, having : 
ſufficient words, Pert. 624. "EG 
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with the ſaid C. D. his heirs and aſſigns, that 


. 
4- 


Ot Eſtates, Anceſtors, Belts, ee. 
ts Form of a ſurrender of lands. . 


12 all people to whom theſe preſents ſhall 
come, A. B. of, Sc. ſendeth greeting. 
Whereas the ſaid A. B. is poſſeſſed of and inte- 
reſted in one meſſuage or tenement called, &c, 
and lands containing, Sc. ſituate, c. for the 
remainder of a certain term of ninty- nine 


years, Fc. the reverſion whereof doth belong 
to C. D. of, Sc. Gentleman: Now know ye, 


that the ſaid A. B. for and in conſideration of 
the ſum of ſixty pounds of lawful money of 


Great Britain to him in hand paid by the ſaid 


C. D. the receipt whereof the ſaid A. B. doth 
hereby confeſs and acknowledge; He the ſaid 
A. B. Hath ſurrendered and yielded up, and by 
theſe preſents doth ſurrender and yield up unto 
the ſaid C. D. his heirs and aſſigns for ever, All 


the ſaid meſſuage or tenement, lands and pre- 


miſſes above-mentioned, and all the eſtate, 
right, title, intereſt, term of years, claim 
and demand whatſoever of him the ſaid A. B. 
of, in and to the ſaid premiſſes, and every part 
thereof, with the appurtenances ; ſo that nei- 
ther he the ſaid A. B. his executors, admini- 
ſtrators or aſſigns, or any of them, ſhall or may 
haye, claim, challenge or demand the faid pre- 
miſſes, or any part thereof, or any eſtate, right, 
title or intereſt, of, in and to the ſame, but 
ſhall at all times hereafter, of and from all 
right, title and intereſt, of and in the ſaid 
premiſſes, and every part thereof, be barred and 
for ever excluded by theſe preſents. And the ſaid 
A. B. for himſelf, his executors, adminiſtrators 
and aſſigns, doth covenant and grant to and 


© he 


| 
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he the ſaid C. D. his heirs and aſſigns, ſhall and | 
may at all times hereafter, peaceably and quietly 
© enter into, have, hold, occupy, poſſeſs and en- 
joy all and ſingular the faid meſſuage or tene- 
ment, lands and premiſſes above-mentioned, 
and every part thereof} with the appurtenances, 
without the let, trouble, hindrance, moleſta- 
tion, interruption or denial of him the faid 4. 
B. his executors, adminiſtrators or aſſigns, or of 
any other perſon or perſons whatſoever, claim- 
ing or to claim, by, from or under him. In 
witneſs, &c.” ! Ts 
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6. Gift and Grant. A deed of gift is an in- 
ſtrument that paſſeth lands or goods; and is ap- 
plied to two kinds of conveyances, for either of 
thoſe purpoſes, where there is no bargain and 
ſale. And a gift is of a larger extent than a 
grant, extending to things moveable and im- 
moveable: though as to things immoveable, - 
when taken ſtrickly, it is applicable only to lands 
and tenements given in tail; but gifts and grants 
are often confounded, Hood"s Inſt. 263. | 

In this deed the perſon as gives is called the 
donor, and he to whom the thing is given is 
called the donee, and in like manner there is 
grantor and grantee, Sc. The deed muſt have 
apt words to deſcribe and ſet forth the perſons of 
the donor and donee, that they be duly named, 
and alſo the thing given, &c. and all neceſſary 
circumſtances, as ſealing and delivery, and li- 
very of ſeiſin are to be obſerved: and if a deed 

of gift, or any other deed, be procured by du- 
reſs of impriſonment of the party that makes it, 
for this it may be made void. Perk, $22. 16. 
F. N. B. 202, 


A deed 


adminiſtrators, againſt whom it remains good, 
Co. Lit. 351. Cro. Fac. 271. Stat. 13 Elix. e. 
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A deed of gift is good without any conſidera- 
tion ; and a gift may be upon condition: but 
great care muſt be taken that there be no fraud 


in the caſe; for if a deed of gift and 


ance of lands is made with intent to defraud 4 
purchaſer upon good conſideration, as againſt 
ſuch purchaſer it ſhall be void, and parties juſti- 


fying the ſame to be bona fide made, ſhall, on 


a year's value of the lands, &c, - And ſo it is if 
any deed of gift or grant, be made to defeat 
creditors ef their juſt debts, Sc. The ſtatute 
makes the deed + againſt ſuch creditors; but 
not againſt the party himfelf, his executors or 


5. perpetuated by Stat. zy Eliz.c.g. 27 Eliz. 
— 9 by Stat. 39 Eliz. c. 18. See. 32. 

The words give and grant, in deeds of gift, 
Sc. of things which lie in grant, will amount 
unto a grant, a feoffment, à gift, releaſe, con- 
firmation or ſurrender, and may be pleaded, as a 
gift, or grant, releaſe, &c. at the election of 
the party: and the deeds of gift and grant are 
ſaid to be alike in nature, and nne 
1 Iift. 301. 

Grant ignifics a conveyance in writing of in- 
corporeal things, not lying in livery ; as of re- 
verſions, advowſons, tithes, ſervices, rent, com- 


mon in grofs, Sc. And grants are made by ſuch 


perſons as cannot give but by deed. Ig. 


Smb. 234. 


A grant ſhall be taken moſt ſtrongly againſt 
the -grantor, and for the grantee: And the 
grantee himſelf is to take by the grant immedi- 


ately, and not a ſtranger, or any one in futuro. 


The uſe of any thing being granted, all is granted 
neceſſary to enjoy ſuch uſe; and in thee grant of 


things, 


Ok Eſtates, Anceſtozs, Heirs, &c. | ns 
things, what is requiſite for the obtaining thereof 8 8 

is included: fo that if timber trees are granted, 

the grantee may come upon the grantor*s ground ' 

to cut and carry them away. Where the prin- 

cipal thing is granted, the incident ſhall paſs 

with itz but not the principal by the grant of 

the incident. Co, Lit. 56; 152. 2 Inſt 309, 

Plowd. 1 5. * 1 


* 


If lands are granted by deed, the houſes which 
ſtand thereon will paſs; for houſes and milla 
paſs by the grant of all lands, as land is the 
moſt durable thing on which they are built. 
By grant of all the lands-the woods will paſs: 
if a man grants all his trees in a certain place, 
this paſſeth the ſoil; tho? an exception of wood 
extends to the trees only, and not the foil of the 
land: and trees in boxes, c. paſs not by the 
grant of land, becauſe they are ſeparated from 
the freehold,  - When a firſt deſcription of lands 
in a grant is true, if the ſecond be falſe, this 
rant is good but if the firſt be-falſe, notwith- 
nding the ſecond be true, nothing will paſs 
it. 4 Rep. 86. '5 Rep. 11. 3 Rep. 10. 6 Mod. 
1 „ he xn ntbge bond þ: 3 2 
. Grants are to be of things certain; and the 
law will not allow of a grant of imperfect inte- 
reſts; or of ſuch as are merely future: in all 
grants there muſt be a foundation of intereſt, 
or they will not be good; the thing granted 
muſt be what is grantable; and it is to be granted 
in that manner the law requires; alſo there muſt 
be an acceptance of the grant, by him to whom 
made. One attainted of treaſon or felohy may 
make a grant; and be good againſt all perſons 
but the king, and the lord of whom the lands 
are held: grants made by perſons non ſane me- 
moriæ are voidable by their heirs, &c. but good 
„ OR n againſt 
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againſt themſelves; and though infants, and feme 
coverts are not capable to be grantors, yet they 
may be grantees, ſubject to diſagreement of the 

huſband, and the 1 at his full age. Perk. 


Selk. 15, 26, 31. Co. Lit. 2. 1 
Deeds of grant may be void by incertainty, 
impoſſibility, being againſt law, &c. But where 
the grant. is impoſſible, according to the letter, 
the law may make ſuch conſtruction as by po 


Mi- 
bility it may take place: and conſtructions of 
grants ſhall be agreeable to the intent of the par- 


ties. Co. Lit. 183, 313. Co. Rep. 46. 

The form of a deed of gift of land. 
ls Indenture made the day and year, 
6 Sc. Between A. B. of, Sc. Eſquire, of 
the one 7 8 and E. B. of, Sc. ſon of the ſaid 

| the other part, F/itneſſeth, that the 
* ſaid A. B. for and in conſideration of the natu- 
© ral love and affection which he hath and bear- 
© eth'unto the faid E. B. and for the better main- 


© tenance of him the ſaid E. B. Haib given, grant- 


© et, aliened, enfeoffed-and confirmed, and by 
< theſe ipreſents doth. give, grant, alien, enfeoff 
and confirm unto the ſaid E. B. All that mef- 
© ſuage or tenement, c. fituate, lying and be- 
ing, Sc. with all and ſingular. its appurtenan- 
ces, and all houſes, out-houſes, lands, Ic. And 
the reverſion and reverſions, remainder and re- 
mainders, rents and ſervices of the ſaid pre- 
<©-miſfes; and alfo all the eſtate, right, title, 
© 'intereſt,/property, claim and demand whatſo- 
© ever of him the ſaid A. B. of, in and to the 
© ſaid meſſuage or tenement, lands and pre- 
© miles, and of, in and to every part and parcel 


N * thereof, with the appurtenances; and all deeds, 


2 © evidences 
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* evidences and writings concerning the faid pres 


< miſſes only, now in the hands or cuſtody of 


the ſaid H. B. or which he may get or come by 
without ſuit in law: To bave and to bald the 
* ſaid meſſuage or tenement, lands, heredita- 
* ments and premiſſes hereby given and granted, 
or mentioned or intended to be given and grant» 
ed unto the ſaid E. B. his heirs and aſſigns, 


to the only proper uſe and behoof of him the 


© faid E. B. his heirs and aſſigns for ever. And 
the faid A. B. for himſelf, his heirs, .executors 
and adminiſtrators, doth covenant, protniſe 
and grant to and with the ſaid E. B. his heins 
and aſſigus by theſe preſents, that he the ſaid 
E. J. his heirs and aſſigns, ſhall and lawfully 
may from henceforth for ever hereafter, peace- 
© ably and quietly have, hold, occupy, paſſeſs 
and enjoy the ſaid meſſuage or. tenement, 
lands, hereditaments and premiſſes hereby gi- 


ven and granted, or mentioned or intended ſo 


to be, with their and every of their appurte- 
© nances, free, clear and diſcharged, or well and 
ſufficiently ſaved and kept harmleſs, of and from 
all former and other gifts, gr. its, bargains 
and ſales, feoffments, jointures, dowers, e- 
© ſtates, entails, rents, rent - charges, arrearages 
of tent, ſtatutes, judgments, recognizances, 
«* ſtatutes merchant and of the ſtaple, extents, 


and of and from all other titles, troubles, - 


charges and incumbrances whatſoever, had, 
made, committed, done or ſuffered, or to be 
had, made, committed, done or ſuffered, by 
* him the ſaid A. B. his heirs, executors or ad- 
* miniſtrators, or any other perſon or perſons 
* lawfully claiming, or to claim, by, from or 
* under him, them, or any or either of them. 
s 1n witneſs, &c, | 
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F. A leaſe is a demiſe or letting of lands, te- 


nements or hereditaments to another, for term 


of life, years, or at will, for a rent reſerved. 


All leaſes, intereſts of freehold, and terms for 
years in lands, Sc. are to be in writing, or 
ſhall have no greater effect than eſtates at will; 
except leaſes not exceeding three years from the 
making, &c. And if the ſubſtance of a leaſe be 
put in writing, and ſigned by the parties, though 
it be not ſealed, it ſhall have the effect of a leaſe 


for years, Sc. Articles with covenants to let and 
make a leaſe of lands, for a certain term, at fo 


much rent, have been adjudged a leaſe: and a 
licence to occupy, and take the profits, Cc. 
which paſſeth an intereſt, amounts to the ſame. 
29 Car. 2, Co. Lit. 43. Cro. Eliz. 486. 
3 Salk. 2238. 7 ag 
Leaſes may be for life or years, of any thing 


that lies in livery or grant; but a leaſe for life, 


which requires livery of ſeiſin, cannot be made 
to commence at a day to come; for by the com- 
mon law an eſtate of freehold muſt take effect 
preſently, and livery cannot be made to a future 


eſtate: though a leaſe for life in reverſion is 


good, Leaſes for years ſhould be made of ſuch 
lands, Sc. whereunto the leſſor or landlord may 


come to diſtrain; not of incorporeal inhert- 


tances; and a leaſe for years may commence from 
a day paſt, or to come; as Chriſtmas next, three 
or ten yeats after, or after the death of the leſſor, 


Sc. and be good. This leaſe may have a certain 


commencement and determination, and have all 
the uſual ceremonies, Sc. A demiſe having no 
certain commencement, is void. Co. Lit. 47. 
5 Rep. 94. Ploud. 273. Vaugh. 85. | 

A man ſeiſed of an eſtate in fee-ſimple, in his 
own right, of any lands or tenements, may 
| | | make 
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make a leaſe of it for what lives or years he 
will; and one, that is ſeiſed of an eſtate- tail in 
lands, may grant a leaſe of it for his own life, 
but not longer; except it be by fine or recovery, 
or leaſe warranted by the ſtatute 32 H. 8: c. 36. 
by which ſtatute, tenants in tail are enabled to 
.make leaſes, not exceeding three lives, or twen- 
ty-one years, of lands commonly ler to farm, 
under the accuſtomed-yearly rent, Fc. He that 
is ſeiſed of an eſtate for life, may make a leaſe for 
his life, according as he is ſeiſed; and if tenant 
in tail, or for life, make any leaſe generally, it 
ſhall. be conſtrued for his own life. Where a 

| leaſe for years is made by tenant for life, it 

will be good as long as the eſtate for life doth 

laſt; and if leſſee for years makes a leaſe for life, 
it may be enjoyed accordingly, if the term of 

years laſts ſo long; but if he gives livery and 
ſeiſin upon it, this is a forfeiture of the eſtate 
for years: a perſon poſſeſſed of lands for years, 
may make a leaſe of all the years, except dne 
day, or any ſhort part of the term; it is to be 


granted for a leſs term than the maker hath in 


the premiſſes, for if all the eſtate is granted, it 
is an aſſignment. Co. Lit. 42. Wood's Inſt. 
266, 267,, 

Leaſes may be made for any number of years, 
months or weeks; and be from week to week, 


month, Sc. for three or four years. If one 


makes a leaſe for a year, and fo from year to 
year, it is a leaſe for two years; and if from 
. three years to three years, it is a good leaſe for 
ſix years; and in caſe *cis made for a year, to 
hold from year to year, ſo long as both parties 
agree *cill ſix years expire, this is a leaſe for the 

ſix years, but determinable every year, at the 
. will of either aa: tis for a year, and 
3 | | 


> 
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it will be a cettain leaſe for fix years. A man 
makes a leaſe for years to one perſon, and after- 


The leffor may diſtrain in the tenements letten 
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fo from year to year, until ſix years dete . 


wards makes a leaſe for years to another of the 
fame. lands; the ſecond leaſe ſhall be good for 


ſd many years thetrof as ſhall be to come after 


the firſt leaſe is ended. Co. Lit. 6, 6 Rep. 35. 
'6 Mod. 215. Nos Max. 67. | | 

A perſon out of poſſeſſion cannot make a 
leaſe of lands, without entering and ſealing the 


leaſe upon the land: and when a leaſe is ſealed 


by the leffor, though the leſſee hath not ſealed 
the counterpart, action of covenatit may be 
brought upon the leaſe againſt the leſſor. The 
leſſee is to enter on the premiſſes let; and ſuch 
leſſee for years is not in poſſeſſion, ſo as to 
bring treſpaſs, Sc. until actual entry; but he 
may grant over his term before entry. On a 
| al or life or years, the leſſee hath but a 
ſpecial intereſt in the timber - trees, as things an- 
nexed to the land, to have the maſt and ſhade 


for his catile, Cc. and when they are ſevered 


from the land, the leſſre's intereſt is determi- 
ned, and the leffor may take them as part of 


his inheritance: but if an houſe falls down by 
. tempeſt, &c. the leſſee may take the timber to 
. re-edify it, Sc. Daliſ. 8 1. Co. Lit. 46. 4 Rep. 


62. 11 Rep. 81. a 
The leſſor making a leaſe may not reſerve 
rent to any other but himſelf, his heirs, Oc. 
and if he reſerves a rent to his executors, the 
rent ſhall be to the heir, as incident to the re- 
verſion of the land: if a leſſor dies before the 
day of payment of rent, the heir ſhall have it; 
but if it becomes due in the leſſor's life-time, 
and be not received, it ſhall go to his executors. 


for 
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for the rent, Sc. Alſo land leaſed is ſubject to . 
hoſe lawful remedies which the leſſor From 
or recovery of his rent, poſſeſſion, intq 
whoſe hands ſoever the land e comes. Co. 2 
47. Ran. 213. 10 Rep. 127, 129. 
fac, 300. 

If any leffor tenant for life dies on hed 42 
rent is made payable to him, by leaſe 48 
ing at his death; the executors, Ec. in action of 
the caſe may recover from the under-tenanty 
the whole; or if he die before ſuch a day, adue 
proportion of the rent: and when demiſes are 
hot by deed, landlords ſhall have ſatisfaction, for 
the uſe of what the tenants bold. Where te- 
nants. or leſſees of lands, Ec. beld at a rack- 
rent, being in arrear one year's rent, leave the 
ſame uncuſ Ry « morey jed, two juſtices of 
peace, at requelt of the landlord, may go 
and view he premiſſes; and if on Poet, pa 

e moſt notorious place, and a ſecond view, the 
rent be not paid, the leaſe ſhall become void: 
but theſe proceedings are examinable by the next 
Ju ices of aſſiſe, who may order reſtitution, &c. 

enants holding over lands, after the end of 
their leaſes, or on notice of ef the pre- 
miſſes, after the time appointed, ſhall pay dou- 
VE Fra: Stat. 4 Geo, 2. c. 28. 11 Geo. 2. 
C. 
enan in tail, remainder to the defendant i 
fee leaſe & for years, and dies pichour iſſue a w 
before the day of payment: 9 f the half year's rents 
e leſſee X 3 ay pays all the half year's rent 
to _ de fendant; the executor of the tenant in 
tail brings his bill for apportionment of the rent. 
By the lord chancellor Hardwicke : This point has 
never been determined; but this is ſo ſtrong a 
caſe, chat I ſhall make it a precedent. There 


Q4 are 
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are in it two grounds for relief in equity; the 
firſt ariſes on the ſtatute of the 11 Geo. 2. the 
ſecond ariſes on the tenant's having ſubmitted to 


pay the rent to the defendant; the relief ariſin 
upon the ſtatute, is either from the ſtrict lega 


conſtruction, or equity founded upon the rea- 


ſon of it: and here it is proper to conſider what 


the miſchief was before the act, and what te- 


medy is provided at common law; if tenant for 


life, or any who had a determinable eſtate, died 
but a day before the rent reſerved on a leaſe of 
his became due, the rent was loſt, for no one 
was Intitled to recover it; his repreſentatives 
could not, becauſe they could only bring an ac- 
tion for the uſe and occupation; and that would 
not lie where there was a leaſe, but debt or co- 
venant; nor could the remainder man, becauſe 
it did not accrue in his time. Now this act ap- 
points the apportioniog the rent, and gives the 
remedy. Burt there are two deſcriptions of the 

rſon, to whoſe executors the remedy is given; 
in the preamble, it is one having only an eſtate 
for life; in the enacting part, it is tenant for 
life; now tenant in tail comes expreſly within 


the miſchief, I do not know how the judges 


at Common Law would conſtrue it; but I ſhould 
be inclined in this court to extend it to them; 
I ſhould make no doubt, were this the caſe of 


tenant in tail after poſſibilicy of iſſue extinct, 


for he is conſidered in many reſpects as tenant 


for life only; he cannot ſuffer a recovery; he 
may be injoined from committing waſte, ſuch 
as hurts the inheritance, as ſelling timber; tho? 


not for committing common waſte, being con- 
ſidered as to that as tenant in tail; were it the 


caſe of tenant for years determinable on lives, he 
certainly muſt be included within the act, rho? 


It 
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it ſays only tenant for life: it would be playing 


with the words to ſay otherwiſe; the caſes ſhew 


the neceſſity of conſtruing this act beyond the 
words; tenant in tail has certainly a larger eſtate 
than a mere tenant for life, for he has the inhe- 
ritance in him, and may when he pleaſes turn it 
into a fee; but if he does not, at the inſtant of 
his death he has but an intereſt. for life: ſuch 
too is the caſe of a wife tenant in tail er 


proviſſone mariti: upon this point I give no ab- | 


ſolute opinion. As to the equity ariſing from 
this ſtatute, I know no better rule than this, 
22 ſequitur legem : where equity finds a rule 
of law agreeable to conſcience, it purſues the 
ſenſe of it to analogous caſes; if it does ſo as to 
maxims of the common law, why not as to the 
reaſons of acts of parliament? nay, it has actu- 
ally done ſo, on the ſtatute of forcible entry; 
upon which, this court grounds bills, not only 
to remove the force, but to quiet the poſſeſſion z 
that act requires a legal eſtate in poſſeſſion: this 
court extends the reaſon to equirable intereſt, 
but I ground my opinion in this caſe upon the 
tenants having ſubmitted to pay the rent; he 
has held himſelf bound in conſcience to pay it, 
for the uſe and occupation of the land the laſt 


half year; he paid it to the defendant, which 


he was not bound to do in law; and in ſuch 
a Caſe, the perſon he pays it to ſhall be accoun- 
table, and conſidered. as receiving it for thoſe 
who are in equity intitled to it. The diviſion 
muſt be that preſcribed by the ſtatute, and then 
the plaintiff is intitled to ſuch a proportion of 
the rent as accrued during the teſtators's life, 
and accordingly it was decreed, Burn's Juſt. 
quarto 313, | (AE 
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The remedy given by Stat. 4 7 — & 6 
28, J 1. feemeth not alrogether adequate to 
the evil; for threo reaſons: 1. Becauſe ſuch 
action is certainly tediaus and expenſive, 2, 


It is uncertain when the action is aver, whe- 


ther the tenant will be able to pay. 3. What 
is chiefly wanted, namely, putting the landlord 
into poſſeſſion, is not obtained by ſuch action, 
but for that he ſhall be fill to ſeek; a mare 
ſhort and eaſy method of ouſting the tenant in 
his poſſeſſion, ſeemeth more eligible i in the like 
eaſes. ibid. 311. 

This claufe alſo proceedeth axon u ſoppeſi 
tion, which perhaps may nat be true, namely, 
that the tenant is a man of ſubſtance; it is more 
likely, that if he were able to live elſewhere, he 
would not chuſe to hold over under ſuch cir- 
cumſtances, nor perhaps would the landlerd 


want to be rid of him: the putting him out of 


poſſeſſion by ſome expeditiqus and eaſy method, 
ſeemeth the more adequate remedy in this caſe 


.alſo, in like manner as is prayided in the caſe 


where the tenant deſerteth the premiſſes. ibid. 


1 A man demiſeth lands for term of years, G.. 
the law intends a covenant that the leſſee, on 
paying his rent, ſhall quietly enjoy the land du- 


Ting the term. And in caſe a leſſee fer years 
| loſes his leaſe, if it can be proved there was ſuch 
a term let to him by leaſe, and that it is not de- 


termined, he. ſhall not loſe his term; ſo it is of 
any other eſtate in lands, if the deed that crea- 
ted it be loſt ; for the eſtate in the land is deri- 
ved from the party that made it, and not from 
the deed otherwiſe than inſtrumentally and de- 
clarative of the mind and intent of the party, 
Sc. Co. Lit. 384. 2 * Abr. 152. f 
0 
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No tenant ſhall take leaſes of above two farms 

in any town, village, Sc. nor hold two, unleſs 

| he dwell in the pariſh, under penalties and for- 

feitures by ſtatute 25 Hen, 8, 6. 13. 

Ser more of leaſes and tenantz, onder che 

heads, Aae of waſte, EjeBment, Difreſſes and 


ins, allo Tenures. 


The fo of « at for gears of a 


HIS Indenture made, Ec. Between A. B. 

of, c. of the one part, and C. D. of, &c. 

. of the other part, Wineſeth, that for and in 
© conſideration of the rent and covenants herein 

_ © after reſerved and contained, on the part and 
© behalf of the ſaid C.D. his executors and ad- 
© miniſtrators, to be paid, kept and performed, 
He the ſaid A. B. Hath demiſed, granted and 

to farm letten, and by theſe preſents doth de- 

* mile, grant, and to farm — unto the ſaid C. 
D. All chat meſſuage or tenement, known by 

* the name or ſign, Sc. ſituate and lying in, 

er. with all and ſingular cellars, ſollars, cham- 
© bers, rooms, lights, ways, waters, water- 

| © courſes, eaſements, profits, commodities and 
„ appurtenances, to the ſaid meſſuage or tene- 
ment belonging or -appertainingz together 
with the uſe of the goods in the ſchedule 
© herewo annexed mentioned: To have and 40 
© bold che {aid meſſuage or tenement, and all. 


every of their appur 

mentioned, or intended to be hereby demiſed 
* unto the ſaid C. D. his executors, admini- 
igns, from the day of, Sc. 
for and during and unto the full end and 
term of fourteen years, from thence neut 


enſuing, 
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© enſuing, and fully to be complete and ended: 
Nielding and paying therefore yearly and every 
year, during the ſaid term, unto the ſaid A. 
B. his executors, adminiſtrators: or -afſigns, 
the rent or ſum of twenty-five pounds of. la- 
ful money of Great Britain, on the four moſt 
uſual feaſts or terms in the year, that is to 
ſay, the Annunciation of the bleſſed virgin 
Mary, the Nativity of Saint John the Baptiſt, 
the Feaſt of Saint Michael the archangel, and 
the Birth of our Lord Chrift, by even and 
equal portions. And if it ſhall happen, the 
ſaid yearly rent of twenty-five pounds, or any 
part thereof, ſhall be behind and unpaid by 
the-ſpace of eight and twenty days, next after 
any of the ſaid feaſt-days, on which the ſame 
- ought to be paid as aforeſaid (being lawfully 
demanded), that then, and at all times then 
after, it ſhall and may be lawful to and for 
the ſaid A. B. his executors, adminiſtrators 
and aſſigns, into the ſaid demiſed meſſuage or 
tenement and premiſſes, or into any part 
thereof, in the name of the whole, to re- 
enter, and the ſame to have again, re-poſſeſs 
and enjoy, as in his and their former eſtate, 
and the ſaid C. D. his executors, adminiſtra- 
tors and aſſigns, thereout and from thence 
to expel and put out; any thing herein con- 
tained to the contrary thereof in any wiſe 
notwithſtanding. And the ſaid C. D. for 
himſelf, his executors, adminiſtrators and aſ- 
ſigns, doth covenant and grant to and with 
the ſaid A; B. his executors, adminiſtrators and 
aſſigns, by theſe preſents, that he the ſaid C. 
* D. his executors, adminiſtrators or. aſſigns, 
* ſhall and will, during the ſaid term hereby 
* demiſed, well and truly pay, or. cauſe to be 


paid, 
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paid, unto the ſaid A. B. his executors, admi- * 
niſtrators or aſſigns, the ſaid yearly rent of 
twenty-five pounds, on the days and times, 
and in the manner and. form above-menti- 
oned, for payment thereof, according to the 
reſervation thereof as aforeſaid, and the true 
intent and meaning of theſe preſents: And 
alſo, that he the ſaid C. D. his executors, ad- 
miniſtrators and aſſigns, or ſome or one of 
them, ſhall and will, at his or their own pro- 
per coſts and charges, well and ſufficiently re- 
pair, uphold, ſupport, maintain and keep 
the ſaid meſſuage or tenement and premiſſes, 
with the-glaſs windows, pavements, privies, 
ſinks, gutters, and wydraughts belonging to 
the ſame, in, by and with all and all-manner 
of needful and neceſſary reparations and a- 
mendments whatſoever, when and as often 
as need or occaſion ſhall be or require, du- 
ring the ſaid term, (the caſualty of fire, 
which may burn down or deſtroy the ſaid 
meſſuage or tenement and premiſſes, or any 
part thereof, only excepted); and the ſaid 
meſſuage or tenement and premiſſes, being 
ſo well and ſufficiently repaired, upheld, ſup- 
ported, maintained and — at the end of 
the ſaid term, or other ſooner determination 
of this preſent demiſe, unto the ſaid A. B. his 
executors; adminiſtrators and aſſigns, ſhall and 
will, peaceably and ' quietly, leave and yield 
up, (except as is before excepted). and ſhall 
and will then alſo leave unto the ſaid A. B. 
his executors, adminiſtrators and aſſigns, all 
ſuch goods as are mentioned in the ſaid ſche- 
dule hereto annexed, in as good condition as 
they are now in, reaſonable uſage of them, 
c. excepted. And further, that it ſhall and 
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© may be lawful to and for the faid 4 B. his 


executors, adminiſtrators or aſſigns, or any of 
them, wich workmen or others, or without, 
twice in every year, during the continuance 


of this demiſe, at ſeaſonable times in che day- 
time, to enter and come into and upon the 


© faid demiled premiſſes, or any part thereof, 
© and view, ſearch and ſee the ſtate and condi- 
© tion of the reparations of the fame; and of 
© all defects, defaults, and want of - repairs, 
then and there found, to give or leave notice 
„r warning in writing, at and upon the ſaid 
< demiſed premiſſes, to and for the ſaid C. D. 
for the repairingand amending thereof, within 
the fpace of three months then next follow- 
© ing: in which faid ſpace or time of three 


monchs, after every or any ſuch notice or 
„warning, he the ſaid C. D. for himſelf, his 
«* executors, adminiftrators and afſigns,” doth . 
< 'hereby covenant and grant to and with the 


< fſaid A. B. his executors, adminiſtrators and 
* zfſigns, well and ſufficiently to repair and 
amend the defects and want of reparations ſo 


to be found as aforeſaid, (except as is before 


« excepted.) And alſo, that he the ſaid C. D. 
* his execatars, adminiſtrators and aſſigns, ſhall 
and will at all times hereafter, during the 
texm hereby demiſed, bear, pay and diſeharge 
* all taxes, charges, impoſitions and pariſn du- 
ties, which ſhall be taxed, charged, impoſed 
or aſſeſſed upon the ſaid meſſuage or tene- 
ment aforeſaid, or any part thereof, (except 
the land- tax and window. tax, charged by act 


aof parliament, and payable to the King's ma- 
jeſly, his heirs and ſucreſſors.) And the ſaid 


H. B. for himſelf, his executors, adminiſtra- 
ſtors and aſſigns, doth covenant and grant 
| = to 
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to and wich the ſaid C. D. his executors, ad- 


miniſtrators and afſigns, that he the ſaid C. 
© D. his executors, adminiſtrators and 


[ 4 4%5 4% » 4 . . ” 

paying the ſaid yearly rent of twenty-five 
i a in manner aforeſaid, 
and performing all and every the covenants and 


pounds above reſerv 


© agreeinents herein befote contained, ſhall and 
may peacxably and quietly have, hold, uſe, oc- 
cupy, poſſeſs and enjoy the ſaid meſſuage or 
© tenement, and premiſſes hereby demiſed, for 
< and during the term hereby granted, without 
© any lawful Tet, ſuit, trouble or interruption 


of or by the faid A, B. his executors, admi- 


© 'niſtrators or aſſigns, or any of them, or by any 
other perſon or perſons lawfully daitning, or 
© to Chitn, by, from or under him, them, or 
© any of them, or by or through his, their, 


© by of their acts, means ot procurement. I 


© Witneſs, Cc. 

8. A mortgage is defined 83 
lands or tenements for money botrowed, to be 
the creditor's for ever, if the money be not re- 
paid at the day agreed: but on the mortgagor's 
paying the intereſt of the money, mortgages 
are continued a Jong time, without diſturbing 
the poſſeſſion or parties. Lit. 332. 


Theſe mortgages are uſually made by leaſe 
for a long term of years, leaſe and releaſe, af- 


ſigument, Cc. and therein is contained a pro- 
vi/o, that if the money be paid on the day, the 
deed to be void: until failure in payment, the 


mortgagor generally holds the lands; and if 


failure be made, and the motgagee doth. enter 
into the land, yet the mortgagor hath an equity 
of redemption, and may call the mortgagee to 
account: but the mortgagee may bar tlie _w—_ 
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of redemption, and oblige the mortgagor to pay 


what is due, or be forecloſed; which the court 


of chancery will order, in convenient time. A 


feoffment in fee, or leaſe for life or years, may 
be made with proviſo, that if the feoffor or 


"6B their heirs or executors, pay to the 
e 


feoffee or grantee, ,&c. ſuch ſums of money at 


a certain day, then the feoffor or grantor may 
re-enter; and this hath been a common condi- 


tion in a mortgage, or of an eſtate upon condi- 


tion in a deed: in the former caſe of mortgages, 
the mortgagor keeps poſſeſſion till failure; but 
here the mortgagee has poſſeſſion preſently, and 


till payment, and is in the mean time called te- 
nant in mortgage, Sc. Co. Lit. 28. 
A mortgagee is eſteemed. in poſſeſſion, on 
executing the mortgage; and if the mortgage- 
money be not paid, whereby the land is forfeited, 
he may bring ejectment, without actual entry. 


The intereſt in the lands mortgaged is, in law, 


in the mortgagee, before forfeiture; he hath as 
it were purchaſed the ſame upon a valuable con- 
ſideration, as the law will intend; and although 


the mortgagor may redeem, it is not certainly 
known whether he will do it or not: and if he 
do not redeem the land, the eſtate is abſolute in 


the mortgagee; but ſtill ſubject to an equitable 

right of redemption by the mortgagor. 2 Lil. 

IR 203, 204... -:: | | 

If perſons having once mortgaged lands mort- 
gage the ſame a ſecond time, without diſcover- 


ing the firſt mortgage, they ſhall forfeit their 


equity of redemption, and the ſecond mortga- 


gee ſhall have the power of redeeming, &c. 


And where any action of ejectment ſhall be 
brought by a mortgagee for the recovery of the 


poſſeſſion! of morigaged lands, and no ſuit is 
W depending 
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depending for foreclofing or redeeming ſuch 


land; if the perſon that hath right to redeem 


ſhall, pending the action, pay the mortgagee, or 
bring into court all the principal money and in- 
tereſt and coſts, it ſhall be a full ſatisfaction of 
the mortgage: and the mortgagee ſhall recon- 
vey the land, and deliver up all deeds, c. And 
on a bill in equity to compel the defendant ha- 
ving right to redeem, to pay the mortgage- 
money, or on default to be forecloſed, c. the 
court upon the defendant's application may 
make orders therein before the cauſe is brought 
to hearing, Cc. Stat. 4 5 V. & M. c. 16. 
7 Geo. 2. c. 20. 

The mortgagor's heir, who is intereſted in the 


condition, may pay the money and ſave the 
for feiture; and ſo may execators, Sc. unleſs 


it be where no time is limited for payment, and 
the mortgagor, having time during his life, do 


not pay it: in this cafe, his heir or executors 


ſhall not be received to pay the money after his 
death, The executors are to have money due 
on mortgages, if a mortgagee in fee dies before 
the day of payment z except the heir be parti- 
cularly named, as the executors do more repre- 
ſent the teſtator than the heir: and mortgages 
have been looked upon as part of the perlonal 
eſtate, if it be not otherwiſe declared by the 
mortgagee in fee; alſo perſonal eſtate of a 


mortgagor ſhall be applied to diſcharge the 


mortgage, where there are perſonal aſſets to pay 
all legacies. Co. Lit. 206, 210. 2 Vent. 348. 
2 Salk. 450. Eq. Caf. Ar. 269. pl. 2. Gilb, 
L Pret. 315. 15 Vin. Abr. 441. pl. 18. 

2 Wil. Rep. 455. > 
An old mortgage aſſigned to another ought to 
be taken as a new mortgage from the time « 
1 | the 
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the aſſignments and when a mortgage is for 
feited, the mortgagee ſhall have intereſt for his 


Intereſt; ſo ſhall an aſſignes for all intereſt, from 


the time the mortgage was aſſigned. For where 


the mortgagee aſſigns his mortgage, all money 
paid by the aſſignee, if due at that time, ſhall 


be accounted principal, to the mortgagor, when- 
ever he comes to redeem: but an agreement made 
at the time of a mortgage will not make future 


intereſt principal; the intereſt muſt be firſt due, 


before any agreement concerning it may make 
the ſame principal, Chanc. Rep. 218, 258, 
2 Salk. 449. | | 

Where there are mortgages upon an eſtate in- 
tended to be fold, aſſignments are to be made in 
truſt, from the mortgagees, &c. to the purcha- 


ſer; reciting the mortgages, and aſſigning them 


in truſt to attend the fee, which is conveyed ab- 
ſolutely co the purchaſer by leaſe and releaſe. A 


purchaſer coming in upon a valuable conſidera- 


tion, purchaſing a precedent incumbrance, ſhall 
protect his eſtate againſt any perſon that hath a 
mortgage ſubſequent: and it hath been allowed 
in equity, that a third mortgagee may buy in the 
firſt incumbrance, to protect his own mortgage, 
Sc. 2 Ventr. 338. 


Form of a common mortgage of an eſtate. 


c HIS Indenture made, c. Between A. B. 
6 of, &c. of the one part, and C. D. of, 
Sc. of the other part, witneſſeth, that the ſaid 
© A. B. for and in conſideration of the ſum of 
one hundred pounds of lawful money of Great 
* Britain, to him in hand paid by the ſaid C. D. 
© the receipt whereof the ſaid A. B. doth hereby 


< confeſs and acknowledge; He the ſaid A. B. 


© hath 


% 
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hath granted, bargained and fold, and by theſe 


preſents doth grant, &c. unto the ſaid C. D. 
All that meſſuage or tenement, Sc. and all 
thoſe lands, &c. ſituate, Sc. and alſo the re- 
verſion and reverſions, remainder and remain- 
ders, rents and ſervices of all and ſingular the 
ſaid premiſſes above-mentioned, and of every 


part and parcel thereof, with the appurte- 
nances; To have and to bold the ſaid meſſuage 
or tenement, lands and premiſſes above- men- 


tioned, and every part and parcel thereof, with 
the appurtenances, unto the ſaid C. D. his 
executors, adminiſtrators and aſſigns, for and 
during the term of five hundred years, next 
and immediately enſuing and following, and 
fully to be complete and ended: 77elding and 


« paying therefore yearly, during the ſaid term, 


one pepper-corn, in and upon the feaſt of St. 
Michael the Archangel, if demanded. Provi- 


* ded always, and upon condition, that if the ſaid 
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A. B. his heirs or aſſigns, do and ſhall well and 
truly pay, or cauſe to be paid unto the ſaid 
C. D. his executors, adminiſtrators or aſſigns, 
the full ſam of one hundred and five pounds of 
lawful Britifþ money in and upon the day, &c. 
which will be in the year, &c. without any de- 
duction or abatement for taxes, aſſeſſments, 
or any other impoſitions whatſoever, either or- 
dinary or extraordinary; that then and. from 
thenceforth theſe preſents, and every. thing 
herein contained, ſhall ceaſe, determine and be 
void; any thing herein contained to the con- 
trary notwithſtanding: And the ſaid A. B. for 
himſelf, his heirs and aſſigns, doth covenant 


and grant to and with the ſaid C. D. his execu- 


tors, adminiſtrators and aſſigns, that he the ſaid 
A, B. his heirs or aſſigns, ſhall and will well 
5 R 2 „ 
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© and truly pay or cauſe to be paid unto the ſaid 
C. D. his executors, adminiſtrators or affigns, 


"the ſaid full ſum of one hundred and five 


pounds, in and upon the faid day, c. which 
wilt be in the faid year, &c, without any de- 
duction as aforeſaid, according to the true in- 
tent and meaning of theſe preſents : And alſo, 
that he the ſaid:C. D. his executors, adminiſtra- 
tors and aſſigns, ſhall and may at all times, 
after default ſhall be made in performance of the 
proviſo or condition herein contained, peacea- 
bly and quietly enter into, have, hold, occupy, 
poſſeſs and enjoy all and ſingular the faid meſ- 


ſuage or tenement, lands and premiſſes above- 


mentioned, and every part and parcel thereof, 
with the appurtenances, for and during the re- 
ſidue and remainder of the ſaid term of five 
hundred years hereby granted, which ſhall be 
then to come and unexpired, without the let, 
trouble, hindrance, moleſtation, interruption, 
and denial of him the faid A. B. his heirs and 
aſſigns, and of all and every other perſon and 
perſons whatſoever : And further, that he the 
ſaid A. B. and his heirs, and all and every other 
perſon and perſons, and his and their heirs, any 
thing having or claiming in the ſaid meſſuage 
or tenement and premiſſes above-mentioned, 
or any part thereof, ſhall and will at any time 
or times, after default ſhall be made in perfor- 
mance of the proviſo or condition herein con- 
tained, make, do and execute, or cauſe or pro- 
cure to be made, done and executed, all and 
every ſuch further and other lawful and reaſon- 
able grants, acts and aſſurances in the law what- 
ſoever, for the further, better and more perfect 
granting and aſſuring of all and ſingular the 
ſaid premiſſes above-mentioned, with the ap- 


* Purte- 
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© purtenances, unto the ſaid C. D. To hold to him 
the ſaid C. D. his executors, adminiſtrators and 
aſſigns, for and during all the reſt and reſidue 
of the ſaid term of five hundred years above 
granted, which ſhall be then to come and un- 
expired, as by the ſaid C. D. his executors, ad- 
miniſtrators or aſſigns, or his or their counſel 
learned in the law ſhall be reaſonably deviſed, 
or adviſed and required. And laſtly, it is cove- 
nanted, granted, concluded and agreed upon, 
by and between the ſaid parties to theſe pre- 
ſents, and the true meaning hereof alſo is, and 
it is hereby ſo declared, that until default ſhall 
be made in performance of the proviſo or con- 
dition herein contained, he the ſaid A. B. his 
heirs and aſſigns, ſhall and may hold and enjoy 
all and ſingular the ſaid premiſſes above-men- 
tioned, and receive and take the rents, iſſues 
and profirs thereof, to his and their own pro- 
per uſe and benefit; any thing herein con- 
tained to the contrary thereof notwithſtanding, 
In Witneſs, &c. 
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0 9 Indenture tripartite made, Cc. Be- 
I teen A. B. of, Sc. of the firſt part, C. 
D. of, Sc. of the ſecond part, and E. F. of, 
* &9c. and G. H. and J. K. of, Sc. of the chird 
* part. Whereas the ſaid C. D. by his indenture 
of mortgage, bearing date, c. did demiſe 
* grant, bargain and ſell unto the ſaid A. B. All 
that meſſuage, Sc. and the reverſion and re- 
yverſions, remainder and remainders, rents, 
*' iffues and profits thereof, and all the eſtate, 

R 3 right, 
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F right, title, intereſt, claim and demand what» 
© ſoever, of him the ſaid C. D. of, in and to the 
* ſame, or any part or parcel thereof; To be had 
* and bolden unto the faid A. B. his executors, 
adminiſtrators and aſſigns, from the date there- 


© of, for and during the term of 500 years, from 


* thence next enſuing, and fully to be compleat 


6 
* and ended; at and under the yearly rent of, 
Sc. which ſaid recited indenture was defeaſible 
on repayment by the ſaid C. D. unto the ſaid 
A. B. of the ſum of, &c. at a certain day there- 
in mentioned, then to come, and now ſince 
paſt, as in and by the ſaid recited indenture may 
more fully appear. And whereas upon an ac- 
count this day made up between the ſaid C. D. 
and A. B. of and concerning the ſaid debt of, 
Sc. and the intereſt thereof, there remains juſtly 
due and owing from the ſaid C. D. to the ſaid A. 
B. for principal and intereſt on the ſaid mort- 
gage, the full ſum of, Sc. And whereas the 
ſaid E. F. hath lately contracted and agreed 
with the ſaid C. D. for the abſolute purchaſe 


8 


of all and ſingular the ſaid meſſuage, &c. and 


premiſſes above-mentioned, for the ſum of three 
hundred and fifty pounds, and in purſuance 
thereof, in and by certain indentures of leaſe 
and releaſe, bearing date, c. laſt paſt, made 
between the ſaid C. D. of the one part, and 
the ſaid E. F. of the other part; he the ſaid 
C. D. hath granted and conveyed the ſaid meſ- 
ſuage, lands and premiſſes, unto the ſaid E. F. 
and his heirs, as by the ſaid indentures of leaſe 
and releaſe may more fully appear: Now to 
the end the ſaid term of 500 years may be 
preſerved and kept on foot, to attend and wait 
on the reverſion and inheritance of the ſaid 
* premilles, to protect and defend the ſame gr 
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all incumbrances, ſubſequent to the creation of 


« the ſaid recited, term, This preſent indenture 
< witneſſeth, that the ſaid A. B. for and in con- 
« ſideration of the ſum of, c. to him in hand 
paid by the ſaid E. F. (by and with the con- 
« ſent of the ſaid C. D. teſtified by his being a 
« party to, and ſigning and ſealing of theſe pre- 
« ſents) the receipt whereof the ſaid A. B. doth 


hereby confeſs and acknowledge, and in con- 


« fideration alſo of five ſhillings, of, &c. to the 
« faid A. B. in hand paid by the ſaid G. H. and 
F. X. the receipt wherhyf the ſaid A. B. doth 


« hereby alſo acknowledge; He the faid A. B. 


by and with the conſent and agreement of the 
« ſaid C. D. teſtified as aforeſaid, Hath bargain- 


ed, fold, aſſigned and ſet over, and by theſe 


© preſents doth bargain, ſell, aſſign and ſer over 
« unto the ſaid G. H. and F. K. (by the nomi- 
© nation and appointment of the ſaid E. F.) 
© © All and ſingular the ſaid meſſuage and pre- 
« miſſes above-mentioned, and every part and 
« parceP thereof, with the appurtenances; and 
< alſo all the eſtate, right, title, intereſt, claim 

© and demand whatſoever of him the ſaid A. B. 
« of, in and to the ſaid premiſſes, and of, in and 
_ © to every part and parcel thereof, with the ap- 


purtenances; To have and to hold all and ſin- 


gular the ſaid meſſuage and premiſſes, and 
© every part and parcel thereof, with the appur- 


© tenances, unto the ſaid G, H. and F. K. their 


© executors, adminiſtrators and aſſigns, for and 


during all the reſt and reſidue of the ſaid term 


©. of 500 years above-mentioned, which is yet to 
come and unexpired ; In truſt for the ſaid E. F. 


© his heirs and aſſigns, and ſuch other perſon - 


and perſons to whom the freehold and inhe- 
'* ritance of the ſaid premiſſes ſhall appertain 
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and belong, to protect and defend the ſame 
from all ſubſequent incumbrances. And the 


©. faid A. B. for himſelf, his executors and ad- 


© miniſtrators, doth Covenant and grant to and 
« with the ſaid E. F. his executors, adminiſtra- 


tors and aſſigns, that he the ſaid A. B. hath 


© not done or committed any act, matter or 
© thing whatſoever, whereby or wherewith the 
© ſaid premiſſes above-mentioned, or any 22. 


thereof, are, is, ſhall or may be charg 
1 incumbered i in title, «ſtate or Piberwiſe wiz 


l * ſoever, In auge 


An aſſignment i is the ſetting over or tran(- 
Fading the intereſt a man hath in a leaſe or other 
thing to another. And aſſignments may be 
made of lands held in fee, for life or years; of 
an annuity, rent-charge, 2 ſtatute, c. 
but as to lands they are uſually of leaſes and 
eſtates for years. 

Where tenant for years aſſigns his eſtate, no 
conſideration is required; for the tenure being 


ſubject to why of rent, Sr. is ſufficient to 


veſt an eſtate in the aſſignee; in other caſes, 
ſome conſideration muſt be paid. And if leſſee 
for years aſſigns all his term in his leaſe to ang- 
ther, he cannot reſerve a rent in the aflignment; 
for he hath no intereſt in the thing, by reaſon 


of which the rent reſerved ſhould be paid; and 


where there is no reverſion, there can be no di- 


ſtreſs: but debt may lie upon it as on a contract. 
Mod. 263. Rep. Lil. Abr. 99. 


Although a leſſee make an aſſignment over of 


his term, yet action of debt lies againſt him for 
the rent, by the leſſor or his heir, (not having 
accepted rent from the aſſignee:) but where a 


leſſee aſſigns his term, and the leflor his rever- 
ſion, 
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fon, the privity is determined, and action of 
debt doth not lie for the reverſioner againſt the 
firſt leſſee. On an aſſignment of the leſſee, be- 
fore acceptance of. rent from the aſſignee, the 
leſſor may charge either the leſſee or aſſignee 
with the rent, at his election; tho' if he once 
accepts the rent from the aſſignee, knowing of 
the aſſignment, he cannot afterwards bring debt 


againſt the leſſee for rent, As the rent iſſues 


out of the land, the aſſignee generally who has 
the land, and is privy in eſtate, is debtor in re- 
ſpe& thereof: yet if an aſſignment be made by 
an aſſignee, to any one whatever, the firſt aſ- 


ſignee is not ſuable for any rent; here, if he be 


accepted by the leſſor, the admiſſion of one aſ- 


' ignee is the admiſſion of twenty. Moor 472. 


3 Reps 23, 32. 
An aſſignee is he who hath the whole eſtate of 


the aſſignor; and there is aſſignee in deed, be- 


ing ſuch perſon to whom a leaſe or eſtate is aſ- 
ſigned by deed; and aſſignee in law, whom the 
law makes fo without deed ; as an executor 


pointed by will is in law affignee to the teſta- 
tor: but if there be aſſign in deed, the aſſign in 


law is not allowed. Where a grant is made to a 
man and his heirs, though the word Aſſigns be 
not expreſſed, he may aſſign at his pleaſure z for 
the word Aſigus is included in heirs: and aſſi- 
gnees may take advantage of forfeitures on con- 
ditions, when they are incident to the reverſion, 
as for rent, c. and regularly every aſſignee of 
the land may have advantage of inherent cove- 
nants; alſo aſſigns are bound by ſuch covenants, 
as a Covenant to repair, Sc. for the benefit of 


the eſtate, although not named, Co. Lit. 219. 


Dy. 6. Ander. 2. Cro. Elia. 552, 
| But 
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But when' a covenant concerns a thing not in 
being at the time of the demiſe, as to make a 
new-edifice, &c. the aſſignee is not bound, ex- 
cept he be named in expreſs words; nor is he 
when hamed, if the thing to be done, doth not 
concern the thing demiſed; or in contracts 
merely perſonal. A leſſee covenanted for him- 
ſelf and his aſſigns, to rebuild a houſe before 


ſuch a time, which he did not do, but after the 


time expired he aſſign'd the term; and it was 
held that this covenant would not bind the aſ- 
ſignee, becauſe it was broken before the aſſigu- 
ment. Rol. Ar. 913. Ploud. 284. Salk. 


199. 
Bonds and debrs, Sc. are faid to be aſſigned; 
but muſt” be ſued for in the aſſignor's name: 


bills of exchange are aſſignable by indorſement, 
whereon the aſſignees may ſue and recover in 
their own names, by Stat. 3 & 4 Ann. c. 9. 


Per- 
petual by 7 Ann. c. 25. /. 3. If a man makes 
an aſſignment, and yet keeps poſſeſſion of the 
land, Sc. it ſhall be adjudged fraudulent. F. 


We form of an aſſignment of a lege. 


H1S Indenture, made, c. Between A. B. 
of, Sc. of the one part, and C. D. of, &c. 


82 « of the other part. Whereas N. B. of, Ec. in 


© and by this indenture of leaſe bearing date, &c. 
for the conſiderations therein mentioned, did 


* demiſe, grant, and to farm let unto the ſaid 


A. B. All that meſſuage or tenement, c. ſitu- 


© ate, Sc. To bold unto the ſaid A. B. his execu- 
* tors, adminiſtrators and aſſigns, for and du- 
* ring the term of one and twenty years, thence 
next and immediately OT following, 


and 


A 
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© and fully to be compleat and ended z Nelling 


and paying unto the ſaid N. B. his heirs and 


* aſſigns, during the ſaid term, the yearly rent 
or ſum of, Sc. at and upon the days, c. and 
under divers covenants and agreements in the 
* ſaid recited indenture of leaſe contained, as in 
and by the ſaid indenture may more fully ap- 
* pear. Now this indenture witneſſeth, that the 
* ſaid A. B. for and in conſideration of the ſum 
« of, Ec. to him in hand paid by the ſaid C. D. 
the receipt whereof is hereby acknowledged, 


He the ſaid A. B. Hath granted, bargained 


£ and fold, aſſigned and ſet over, and by theſe 
« preſents doth grant, bargain, &c. unto the ſaid 
C. D. All and ſingular the ſaid meſſuage or 
« tenement, and premiſſes above mentioned, 
« with'the appurtenances ; and alſo all the eſtate, 
« right, title, intereſt, term of years, claim and 
demand whatſoever of him the ſaid A. B. of, 
in and to the ſaid premiſſes above - mentioned, 
5 and of, in and to every part and parcel there- 


of with the appurtenances, together with the 


* fajdTrecited indenture of leaſe; To have and to 
Bold the ſaid meſſuage or tenement, and pre- 
* miſſes above mentioned, and every part and 
< parcel thereof with the appurtenances, unto 
* the ſaid C. D. his executors, adminiſtrators and 
* aſſigns, for and during all the reſt and reſidue 
© of the ſaid term of one and twenty years 
above recited, which is yet to come and un- 


expired; under the ſaid yearly rent of, &c, 


© payable to the ſaid N. B. his heirs and aſſigns, 
* and by and under all and every the covenants, 


conditions and agreements in the ſaid recited 


v indenture of leaſe mentioned and contained, 
* which on the part and behalf of the ſaid A. B. 
his executors and adminiſtrators, before the 


i 3 making 
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© making of this preſent aſſignment, ſhould and 
ought to have been paid, obſerved and per- 
* formed: And the ſaid A. B. for himſelf, his 
© executors and adminiſtrators, doth covenant 
© and grant to and with the ſaid C. D. his exe- 
* cutors, adminiſtrators and aſſigns, that the ſaid 
© leaſe and term of twenty-one years hereby aſ- 


-< figned, are ſtill in being and .ſubſiſting not 
_ © ſurrendered, diſcharged or otherwiſe avoided: 


© And alſo, that he the ſaid C. D. his executors, 
© adminiſtrators and aſſigns, ſhall and may, by 
© and under the rent, covenants and conditions 
© in the faid recited leaſe contained, peaceably 
and 3 enter into, have, hold, occu 

© poſſeſs and enjoy all and ſingular the ſaid mel. 
© ſuage, tenement and premiſſes above-menti- 
© oned, with the appurtenances, for and during 
the reſt, reſidue and remainder of the faid 
© term of one and twenty years hereby granted 
© and aſſigned, now to come and unexpired, 
« without the let, trouble, hindrance, moleſta- 
© tion, interruption and denial of him the faid 


© A. B. his executors, adminiſtrators or aſſigns, 


© or of any other perſon or perſons, claiming or 
* to claim, by, from or under him or them, or 
any of them. And further, that he the faid 
© A. B. his executors and adminiſtrators ſhall 
and will, at any time or times hereafter, make, 
do or execute all and every ſuch further and 
© other lawful and reaſonable act and acts, thing 
and things in the law whatſoever, for the fur- 
ther and more perfect aſſigning and transfer- 
© ring of the ſaid recited indenture of leaſe and 
premiſſes above-mentioned, with the appurte- 
© nances, unto the ſaid C. D. his executors, ad- 
„ miniſtrators and affigns, for and during all 
the reſt and reſidue of the ſaid term of ewenty- 

Lone 


< one years above recited, now to come and 
«* unexpired, as by the ſaid C. D. his executors, 
* adminiſtrators or aſſigns, or his or their coun- 
« ſel learned in the law ſhall be reaſonably de- 
4 wo or adviſed and required. In Witneſs, 
* &c. | 


10. A will is the declaration of a man's mind 
and intent, as to the diſpoſition of his lands or 
goods, of what he would have done after his 
death. The Common Law calls that a will, when 
lands and tenements are deviſed ; and where it 
concerns chattels alone, it is termed a teſtament. 
Co. Lit. 111. 

In a will made of goods there muſt be an exe- 
cutor named; but not of lands only, without 


for executors have nothing to do with the 


reehold. If lands are given by will, *tis called 
a deviſe, and goods and chattels a legacy; and 
there is this diverſity between lands and 

given by a will, that when lands are deviſed in 
fee, or for life, the deviſee ſhall enter without 


any appointment of others: but in caſe of goods, 


there muſt be the aſſent of the executor, Sc. 
Where lands or tenements only are deviſed by 
will, the will ought to be proved in the chance- 
ry; if of goods and chattels. it muſt be done in 
the ſpiritual court: and a will both of lands and 
goods may be proved in that court. Co, Lit. 
111. Stoinb. 24. | 
All perſons, who have a fole eſtate in fee- 
ſimple of any lands, tenements or hereditaments, 
may give and deviſe the ſame by laſt will and 
teſtament, at their free will and pleaſure; ſo as 
ſuch perſons are not feme coverts, infants, per- 
ſons Nen ſane memoriæ, &c, whoſe wills ſhall 
: 15 n | nor 


1 


* 
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not be good in law: and by the Stat. 29 Car. 2 3 | 


c. 3. perpetuated by 1 Fac, 2. c. 17. / 5. for 
prevention of frauds, all deviſes of lands or te- 
nements are to be in writing, ſigned by the de- 
viſor, or ſome by his expreſs directions, in the 
preſence of three credible witneſſes, at leaſt; 


and no deviſe in writing ſhall be revoked, but 


by ſome other will in writing, or by cancellin 
the ſame by the teſtator himſelf, or by his di- 
rection, Fc. And where nuncupative wills, by 
word of mouth, are made for the diſpoſition of 
chattels above 30 J. value, they muſt be declared 
in preſence of three witneſſes, bid to bear wit- 
neſs, in the laſt ſickneſs of the party, &c. and 
the ſubſtance of them muſt be reduced into 
writing, within fix days after the making, &c. 
Lands entailed are not deviſeable by will; only 
fee-ſimple lands, and goods and chattels. 32 
H.. e, i, 40 Car, 3.03 3 i931 , Op, 
Lit. 111, 115. | | 
The conſtruction of wills is more favoured in 
law than any other deed or conveyance, to ful- 
fil the intent of the teſtator; becauſe the teſta- 


tor is ſuppoſed to be inops conſilii, and in a hurry, 


and a deviſe is not a conveyance by Common 


| Law, but by the ſtatute: the deviſes before the 


ſtatute were by cuſtom, and as cuſtom enabled 
men to diſpoſe of their eſtates contrary to the 


Common Law; ſo it exempted this kind of 


conveyance from the regularity and propriety 
required in other conveyances; and thus it came 
to paſs that wills upon the ſtatute, in imitation 
of thoſe by cuſtom, gained ſuch favourable con- 


ſtruction. Words in wills are always conſtrued. 


accarding to the intention of the parties that 
make them, as near as can be collected; but 
the words and intent muſt agree with the 1 
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and if the words are inſenſible and repugnant, 


they are void. 3 Salk. 127, 128. Co. Lit. 25, 
Plawd. 162. 


An infant makes his will for lands, and when 


of age he declares it as his will, yet it is void; 


but an infant at fourteen years old may make a 
will of his goods and chattels. Although a 
feme covert cannot regularly make any will; 
the huſband may bind himſelf by covenant or 
bond to permit his wife by will to diſpoſe of 
legacies, &c. and this will be ſuch an appoint- 
ment as he will be bound to perform; yet tis 
properly no will, nor ought to be proved in the 
Spiritual Court: of things in action, or what ſhe 
hath as her own as executrix, by her huſband's 
conſent, *tis ſaid ſhe may make a will in law; 


if in other caſes ſhe diſpoſes of any thing by the 


agreement of the huſband, the property paſſes 
from him to- her legatee, and it is as the gift of 
huſband, A perſon, when he makes his will, 
ought not only to have his memory to anſwer 
queſtions, but to have perfect mind and memo- 
ry: and one muſt have as good diſpoſing me- 
mory when he revokes his will, as when he 
makes it: but if there be any diſagreement of 
witneſſes therein, their ceſtimony 1s to be pre- 
| ferred, which depoſe that the teſtator was of 
ſound memory, for the ſupport of the teſtament. 
Co. Lit. 89. Cro. Car. 219, Cro. Jac, 497. 
Mod, Rep. 211. Swinb. 67. 


If a man bid another make his will, and be- 


fore ig is done he dies, the will is not good: 


though if it be drawing up in his preſence, it 
may be good for the deviſes finiſhed. A will 
was made ſince the ſtatute 29 Car. 2. by which 


lands were deviſed, but no name ſubſcribed to 
u, being ſcaled in the preſence of three witneſſes, 
7 | | Was 


s 
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War- adjodg ed a good will; the will N Writ- 
LY Ez — party himſelf, and his name in the 


ſtatute of wills ſpeaking nothi 
Plowd. 10, 343. 3 Lev. 1. 5 
Abr. 542 : : 
A treftator deviſed by wil all his ins tene- 
mente and eſtate whatſoever, whereof he ſhould 
8 "S poſſeſſed at the me of his death; and after 
— he purchaſed lands, Sc. and it was held, 
A "Gar a deviſe ob perſonal things was good, tho 
© © he teftator had them not at the time of the 
ilk, but a chattel real, as a leaſe for years, 


if the teſtator at that time had nothing in them. 
By deviſe of all a man's Jandg and renements, 
all the lands he hath in poſſeffion, and alſo in 
reyerſien do pals: but whe a perſon, having 
lands in fee, and other: lands" for years, deviſes 
all his lands and T the fee · ſimple lands 
only paſs; tho' if he hath only leaſes for years, 


by fuch deviſe, thoſe leaſes ſhall paſs to the de- 


viſee. Goulsb, 93. Salk, 237. 2 Daw. Abr. 


527. 11 Mad. 106, 121, 148.  Fitzgib. 23% 


Holt 750 
+ The deviſe of all a man's inheritance carries 
a fee · ſimple: alſo lands given to a perſon to dif- 
poſe of at pleaſure, makes a fee. If there are 
no words of inheritance in a will, the deviſce 
hath no more than an eſtate during life : deviſe 
of all a man's eſtate, Cc. paſſeth an eſtate for 
life only, not a fee by implication. So if one 
wills, that another ſhall have his lands in D. and 
ſays not how long, Sc. But if a man deviſes 
land by will, paying 20. the deviſee hath a 
fee · ſimple, althoꝰ the money be not a hundredth 


* 


doch not paſs: and a deviſe of lands is not good, 


* 


hich was held a ſufficient ſigning © and a 
ed. to convey lands, altho? it be 
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part of the value of the land: and yet if the de. 
viſe be to a perſon, to the intent that he out 
of the profits pay ſo much to one, and ſo much 
to another, this is ſaid to be but an eſtate for 


life. Hob. 78. 2 Nelſ. Abr. 837, 748. 4 


Shep. Abr. 40. Dyer 342. . Bridgm. Rep. 4 


A deviſe to a man and his heirs male makes 


an eſtate tail; tho? ſuch a gift in any common 
conveyance would be a fee · ſimple, it not being 
ſaid of what body. Deviſe to one who is heir 
for life, remainder in contingency, Sc. is good; 
and in theſe caſes of executory — the eſtate 
deſcends till the contingency happens: by way 
of future executoty deviſe, a delt e to an infant 


in ventre ſa mere (hall take place. If a term is 


deviſed to A. for life, with remainder to B. this 
remainder is good by way of executory deviſe, 


for the reſidue of the term. And a term may 


be deviſed to one for life, with remainders 


to ſeveral others fot life; When all the perſons 
are in eſſe: though if the deviſe in remainder 
be bo perfor for life, who is not then in be- 


ing, no limitation of a term may be beyond 
ſuch eſtate; as to another and his iſſue, c. 


Co. Lit. 2 80 Lute, 798. 2. Roym: 255 164. 


Sid. 4 


bs: Silbe deviſe may be to ole, to the uſe 
of another; and the uſe ſhall be executed: and 
deviſes muſt be of a thing, and to a perſon 


certain, Land given to a man who ſhall marry 


my daughter, or to a man and his children, c. 
is certain enough : but a condition in a will, that 
one ſhall not marry ſuch a, perſon, &c. is un- 
lawful and void: if a ot portion is given 
to a woman, provided e {marries not without 
conſent of another, it is only in ter rorem un- 
* the portion on * marriage be limited 

over 
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over to ſome other perſon. A man deviſes 
1000 J. to his daughter, if ſhe attain 21 years, 


or at that age; if ſhe dies before, the legacy is 


gone: here in caſe the legacy had been, to be 
paid her at her age of 21, then it is debilum in 
eræſenti & ſolvendum in futuro, and her admi- 
niſtrator, Cc. ſhall have it, if ſhe die before. 
If where a legacy is given generally by will, 
the legatee dies before due, it is extinguiſhed : 
and legacies are * not recoverable at Common 
Law; but in the Eccleſiaſtical Court, Chance- 
ry, Sc. 2 Leon. Swinb. 293. Med. Rep. 300. 
Lil. Abr. 457. 2 Ventr. 342. 

The laſt will made by a man ſhall ſtand in 
force; and there can be but one will to take ef- 
fect, though there may be ſeveral codicils to a 
will. If in a will there are two deviſes of the 
ſame thing, the laſt deviſe, takes place: and as 
a latter will doth overthrow a former; ſo the 
latter part of a will overthrows the former part 


of it. But where a deviſe of lands was to one 


in fee, and in the ſame will the ſame lands were 
deviſed to another, this *rwas ſaid made them 
jomtenants; and if a deviſe is to one perſon in 


fee, and to another for life, or years, both de- 


viſes may ſtand. Co. Lit. 112. Plowd, 341. 
3 Leon. 11, See 3 Med. 204, 207. | 
A will hath no force *till after the death of 
the teſtator; but then without any further 
grant, livery, Sc. it gives and transfers eſtates, 
and alters the property of lands and goods, as 
effectually as any deed executed in a man's life- 
time; and hereby diſcents may be prevented, 
a in wan. fee· tail, for life, years, Sc. 


See Stra. Sel, Calf Bid 59811 Md. 91 pl. is 
contra. 
may 
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may be made: and he that takes lands by de- 
viſe, is in the nature of a purchaſer. Lit. 167, 

Lands may be releaſed to one and his heirs by 
will; but a man cannot releaſe a debt or duty 
by his will, tho? he may give and bequeath ir, 
Ventr. 39. Deviſes of lands are deemed. void 


againſt creditors upon ſpecialties, c. Stat. 3 


V. & M. c. 14. perpetuated by 6 & 7 V. 3. 
c. 14. 


A common will of goods and lands, 


IN the name of God, Amen. I A. B. of, t. 
6 gentleman, being weak in body, but ok 
© ſound mind and memory (bleſſed be God) do 
this day of, Fc. in the year, c. make and 
* publiſh this my laſt will and teſtament, in 
manner following, (that is to ſay,) Imprimis, 1 
give to my ſon T. B. the ſum of, &c, Item, 
© I give and bequeath to my daughter E. B. the 
* ſum, &c. Item, I give to my brother N. B. 
the ſum of, Sg. to my ſiſter M. B. the like 
* ſum of, Cc. to my grandſon G. B. the ſum, 
* &c. And to my couſin, &c. Item, I give 
the houſe I hold by leaſe from, Cc. ſituate 
and lying in, c. which I now live in, to my 
« ſaid ſon T. B. To hold to him during his life; 
and after his deceaſe, I give the fame to my 
daughter E. B. during the remainder of my 
« eſtate and intereſt therein: and all the reſt of 
* my lands and tenements whatſoever, whereof 
I I ſhall die ſeiſed in poſſeſſion, reverſion or re- 
* mainder, I give to my ſaid fon T. B. his heirs 
and affigns for ever. Item, all the reſt and 
© reſidue of my goods, chattels, and perſonal 
* eſtate whatſoever, I give to my ſaid daughter 
E. B. And I make, conſtitute and ordain 
S2 my 
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my good friends Mr. C. D. and E. F. to be 


my executors in truſt for my ſaid daughter 
E. B. and it is my will, that they ſhall put 


out what monies I have for her uſe, but fo 


< as not to be accountable for any bad debt or 
+ debts, that ſhall be contracted; and that they 


_ * ſhall retain all their charges and expences 


© whatſoever, in relation to their faid truſt; 


«© alſo I give them five. guineas a- piece as 
© tokens of my love to them, and for their 


© kindneſs in accepting this truſt, And I ap- 
© point twenty pounds, and no more, to be ex- 


7 2 on my funeral. In Witneſs whereof 
C 


the ſaid A. B, have to this my laſt will and 
« teſtament ſet my hand and ſeal, the 


day of in the year of the 


« reign, Cc. and in the year of our lord 


Signed, ſealed, publiſhed and de- 


clared by the ſaid teſtator, as 
and for bis laſt will and teſta- 
ment, in the preſence of us, who 
at bis requeſt, in bis preſence and 
in the preſence of each other, have _ 
ſubſcribed our names as witneſſes 
thereto. 


See Stat, 25 Geo. 2. c. 6. entitled, An act 


* for avoiding and putting an end to certain 
« doubts and queſtions relating to the atteſta- 
tion of wills and codicils, concerning real 
© eſtates, in that part of Great Britain called 
England, and in his majeſty*s colonies and 


© plantations in America, whereby deviſees, 


creditors and legatees, are made competent wit- 
neſſes to wills of real eſtates, 


Form 


1 * 
xt 


s 3 


Form of a will, with deviſe of lands, &c. | 


ol 


* 


W 


* 
* 


Ot Exates, Anceffozs, Pelts, Ke. 2 


in the way of ſeltlement. 
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- 
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0 
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„ 
6 
« 
0 
« 
6 
6 
c 
6 
c 
c 
. 
0 
6 
0 
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1 &c. Being in good health, and perfect 


memory, (bleſſed be God therefore) do this 
day, Sc. in the fourth year of the reign of 
the Lord George the Third, Sc. and in the 
year of our Lord 1764, make and publiſh this 
my laſt will and teſtament, in manner and 


form following, (that is to ſay:) Imprimis, I 


commend my ſoul into the hands of Al- 


mighty God, who gave it me; and my body 


to the earth from whence it came, in hopes 


of a joyful reſurrection, through the merits of 
my Saviour Jesus CHRIST; and as for that 
wordly eſtate wherewith it has pleaſed God 
to bleſs me, I diſpoſe thereof as follows: Firſt, 


I give to my loving wife M. B. the ſum of, 


Sc. Item, I give to my ſon H. B. the ſum, 
Sc. Item, I give to my daughter F. B. the 
ſum of, Ce. Jem, I give to my brother, 
Sc. all payable within, c. after my deceaſe. 
Item, I give to my faid wife M. B. All my 
lands in the pariſh of, Sc. which are not ſet- 
tled upon her for her jointure; To hold to her 
during her natural life, ſhe making no ſpoil, 
waſte or deſtruction thereupon and from and 


after her deceaſe, I give and deviſe the ſame 


to my ſaid ſon H. B. for the term of his na- 
tural lite; and after his deceaſe, I deviſe the 
ſame to my daughter F. B. during her natural 
life; and after the determination of that eſtate, 
I give and deviſe the ſame to my loving bro- 
thers R. B. and W. B. and their heirs, during 
> 


83 * the 
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Ok Effates, Anceffo2s, Hers, &c. 
the life of my ſaid daughter F. to the intent 
to preſerve and ſupport the contingent uſes 
and remainders herein after limited: but ne- 
vertheleſs in truſt, to permit my ſaid daugh- 


ter P. to receive the rents and profits thereof 


during her life; and from and after her de- 
ceaſe then to remain to the firſt ſon of my 
ſaid daughter F. and the heirs of the body of 
ſuch firſt ſon lawfully iſſuing; and for default 
of ſuch iſſue, then to the uſe and behoof of 
the ſecond, third, fourth, fifth, and all and 
every other ſon and ſons of my ſaid daughter 


F. begotten; the elder of ſuch ſon and ſons 


and the heirs of his body lawfully iſſuing, to 
be always preferred, and to take before the 
younger of ſuch ſons and the heirs of his body 
and for default of ſuch iſſue, then to the uſe 
and behoof of all and every the daughters of 
the body of my ſaid daughter F. and the heirs 
of the body of ſuch daughter and daughters, 


as tenants in common, and not as jointenants; 


and for default of ſuch. iſſue, then I give the 
ſame to my grandſon, &c, for and during the 
term of his natural life; and after the deter- 


mignation of that eſtate, then to the uſe and 


behoof of, Sc. and their heirs, during his 
life, and in truſt for him, and to the intent 
to ſupport and preſerve the contingent uſes 
and eſtates after mentioned; and after his de- 
ceaſe, to remain to his iſſue in tail, in ſuch 
manner as I have limited the ſame to my ſaid 
daughter F. and for default of ſuch iſſue, then 
to remain to, Sc. and the heirs male of his 
body begotten, c. and for default of ſuch 
iſſue, to remain to my right heirs for ever. 
Item, I give, to my ſaid wife, during her life, 


the uſe of all my plate and houſhold ſtuff, 


Ok Effates, Anceſtors, efrs, &c. 
* and afrer her death, the ſame to remain to, 
Sc. and for prevention of any imbezilment 
of the ſaid plate and houſhold goods, it is my 
will, and I do hereby direct, that a partieu- 
lar be taken by my faid wife and overſeers, 
of all my ſaid plate and houſhold goods, and 
that ſhe give her covenant to my ſaid over- 
ſeers, to leave the ſame to ſuch 2 as L 
have hereby given the ſame at my death, (their 
reaſonable uſage and wearing in the mean 
time excepted.) Item, I give to, Ge. ten 
guineas a- piece to buy them mourning, Diem, 
I give to, Sc. one guinea a- piece to buy 
them rings, Cc. Item, I give to my ſervant- 
man and two fervant-maids, that ſhall be li- 
_ © ving with me at the time of my' deceaſe, 
twenty pounds a- piece. em, I give to the 
poor of the pariſh where I ſhall die, the ſum 
of fif y pounds, Item, I give all the reſt of 
my goods, chattles and perſonal eſtate to my 
ſaid Wife M. B. and I make and ordain her 
my ſaid wiſe ſole executrix of this my will, 
and my loving brothers, &c. and good friend, | 
Sc. overſeers thereof, to take care and ſee the 
ſame pertormed, according to my true intent 
and meaning; and for their pains herein, I 
give and allot to each of them the ſum of, &c. 
Tn Witneſs whereof I the ſaid A. B. have to 
the firſt ſheer of this my laſt will and teſta- 
ment, containing two ſheets of paper, ſet my 
hard, and to the laſt ſheet- thereof my hand 
© and ſea}, the day and year above-written, * 


N ² —ůuiiIii non 


| ſealed, publiſhed ' and 
dns by the” faid A. B. 
as and for bis la will and 


n, in the 9 2 of 


"AB, 
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dot Efftates, anceſions, bels. &e, 
us whoſe names are bere- A 

under written, who did each 
. of us ſubſcribe our names 


48 Witneſſes at bis requeſt, 


and in bis preſence, in the - 


bw Foun n wer: 


1. T. | 


Eſtates in goods and RES with ſame | 
things thereto relating, and how they may bo | 


releaſed, I ſhall treat of under, 
4 N I, Bills of ſale of goods, 


2. Gifts of goods and chattels,. | 
7 Agreements, contracts and covenants. 
4. Bonds and obligations for money. 
5. Letters of attorney to receive debts. 


\ Releaſes of debts «od ations, Sc. 
| 1. A bill of ſale is an 7 uſed for 


| transferring the property of goods and chattels : 
and it can never be withqut a conſideration, -- 


A perſon may at any time fell his goods, 
even though an execution be coming out againſt 
him; unleſs there is a private truſt between the 
parties, and the writ of execution is delivered 
to the ſheriff, Se. And where a bargain is, 
that one ſhall give me ſo much for a horle, and 


he gives one ſhilling or a penny in earneſt, 


which I accept, this is a & ſale. Ny 
Max. 87. oo” 


Where one agrees for goods ſold, the buyer 
mult not carry them away before paid for; ex- 


cept a day of payment is allowed him by the 


eller," The e of things" 0p keep. them 


* IF 
1 


A Ok Ettates, Ancefto2s, Deirs, &c... 

for a reaſonable time, for delivery: but Where 
no time is appointed for the delivery thereof, 
or for payment of the money, it is generally 
implied that delivery be made immediately; 


and payment on the delivery. And on fale of 


goods in a ſhop, c. the ſeller may not bring 
an action for the money agreed, till the | 
are delivered. Ney 87. 3 Salk. 66. . 
It hath been held, that on ſale of goods, if 

| earneſt be given to the ſeller, and part of them 
is taken away by the buyer, he muſt pay the 
reſidue of the money upon fetching away the 
reſt, becauſe no other time is appointed; and 
the earneſt binds: the | bargain, and ; the 
buyer a right to demand the goods, but a de- 
mand without paying the money is void: and 
if * doth not _ away the goods, and 
ay the money, the ſeller ought to require him 
Fo do; and then if he doth not do the ſame 

rgain and ſale is diſ- 


in convenient time, the ba 
ſolved, and the ſeller may diſpoſe of them to 
any other perſon. Salk; 113. N 
A. ſale of goods upon a Sunday, tho' ina fair 
or market, will not alter the property: and in 
markets, all contracts for any thing ſold there, 
to make them binding, are to be made as fol- 
lows: the ſale is to be in a place that is open, 
and in a proper place for ſuch goods; it muſt 
be a ſale for valuable conſideration, and the 
buyer is not to know that the ſeller hath a 
wrongful poſſeſſion; the fale not to be fraudu- 
lently betwixt two, to bar another; there is to 
be a ſale and a contract, by perſons able to con- 
tract, and the ſale may not be in the night, but 
between ſun and ſun; and toll muſt be paid, 
where required by ſtatute, Sc. Alſo there are 
toll-takery or book-keepers, who enter the 
en.” names 


|  - Of States, Antetofs, Peits, Ke. 
names of buyers and ſellers of horſes, c. which 


are to be rid or ſtand in the open fair or mar- 


ket one hour; and all the parties to the con- 
tract muſt be preſent with the horſe: the ſel- 
lers ſhall likewiſe produce vouchers of the fale 
to them, Sc. 2 Inſt. 713. 5 Rep. 83. Stat. 
2&gP.& M. c. 7. 3t Eliz. 12. The 
buying of catile, corn and victuals, by he way 
before brought to a fair or market, c. is cal- 
led foreſtalling, and puniſhable by impri on- 
ment, loſs of goods, &r. 5 C 6 E. 6. c. 14. 
petpetuated by 13 Elis. c. . 
By ſtatute, a contract for the ſale of goods 
for 101. or upwards, ſhall not be good, except 


the buyer receive part of the goods fold; or 


gives ſomething in earneſt to bind the bargain; 
or ſome note thereof to be made in writing, 
ſigned by the par y 16 bEcharged with the con- 
tract, Fc. And where contracts are not to be 
performed in a year, they muſt be in writing, 


or no action can be brought on them; ſo that 


a contract for goods under rol. value, if not to 


be had in a year, muſt” be in writing, or ſhall 
be void: but if no day is ſet, or the time is un- 


certain, &c, they may be good without. 29 
Car. 2. c. 3. perpetuated by 1 Fac. 2. c. 17. 


5 oe | 
if a man affirms things fold are of ſuch a va- 
lue, when they are not, this is not actionable; 


tho? it is, if he actually warrants them: but 
where one warrants any thing fold, after the 
time of ſale, it is not good; for *tis to be at 
the time of the ſale to be binding. Cyo. Fac. 4, 


386. 8 | * 
A perſon recommending a ſtranger to a 
tradeſman, who thereupon ſells goods on truſt 


may 


to ſuch ſtranger; this by the law of merchants 


. 


= ** Wy A . * * e i bo * * g = * K N 2 *. : WI" hi - TER) * r 4. „ * La . TREE? " 
+ * ; 8 Te - 4 F 18 . nn 
WP * : * | 
»— — ” | * * — 
* * po . - - 4 


* 


| dot Eſtates, . Þeirs, 955 wy 
may make the recommender anſwerable. Bid. iy 


See Ld. Raym, 224. 2 Ld. Raym. rice 
Mod. 250. Bac. Abr. 75. . 


The form of a bil ot ſue of . 


RO all men by theſe preſents, chat I 
A. B. of, c. for and in conſideration of 
che ſum of, &c. to me in hand paid, at and 
beſore the ſealing and delivery hereof, by C. 
P. df, Ge. the receipt whereof I do hereby 
, acknowledge, Have bargained and ſold, and 
by theſe preſents do bargain and ſell unto the 
* ſaid C. D. all the goods, houſhold - ſtuff and 
implements of houſhold, and all other goods 
5 whatſoever, mentioned in the ſchedule here- 
* unto annexed, now remaining and being in, 
* &c. To have and to bold all and ſingular the 
* ſaid goods, houſhold- ſtuff and implements of 
* houſhold, and every of them, by theſe pre- 
* ſents, bargained and ſold unto the ſaid C. D. 
© his executors, adminiſtrators and aſſigns for 
ever. And | the ſaid A. B. for myſelf, my 
* executors and adminiſtrators, all and ſingular 
* the ſaid goods, unto the ſaid C. D. his execu- 
* tofs, adminiſtrators and aſſigns, againſt me 
* the ſaid A. B. my executors, adminiſtrators 
and aſſigns, and againſt all and every other 
* perſon and perſons whatſoever, ſhall and will 
+ warrant and for ever defend by theſe preſents: 
* of which goods I the ſaid A. B. have put the 
* faid C. D. in full poſſeſſion, by delivering 
him one filver tankard, &c, at the ſealing 
& he In Witneſs Kc. 


2. A gife af goods eas by deed, 
by word, or. in law; and all goods and chat- 
7 


cr Elates, Antettozs, Heirs, &c. 


"tels perſonal may be given without deed, Except 


in ſome ſpecial caſes, Perk. 57. 
But a general gift of all a man's goods with- 


out any exception, though this be by deed, it is 


liable to ſuſpicion as fraudulent, to deceive cre- 
ditors: and therefore whenever any gift ſhall 


be made, in ſatisfaction of a debt, it is good to 


make it in a publick manner before neighbours; 


that the 5 and chattels be appraiſed to the 


value, and the gift expreſly made in ſatisfac- 


tion of the debt; and that on the gift of the 


goods the donee take poſſeſſion of them, Oc. 
4 Rep. 80. Hob. 230, 


As to gifts by word, if a man intending to 


give a jewel to one, ay to him, here I give you 


my ring, with the ruby in it, Ec. and with his 
on hand delivers it to the party z it would be 


a good gift, notwithſtanding the ring ſhould 
bear any other jewel, being delivered by the 
| party himſelſ to the party to whom given. 

ere a gift of any thing without conſideration, 


will be good; but it is revokable before the de- 
livery to the donee of the thing given: and in 
caſe I give to you one of my horſes in my ſta- 
ble, there you ſhall have your election to chuſe 


which you will, Bac. Max. 87. Fenk. Coy. 


_ Co. Lit. 148. 
he gift in law is when a man is married to 


a woman, the Jaw gives all the goods of the_ 


wife to the huſband by the marriage; and if a 


perſon be made executor of a will, on his tak ing 


upon him the executorſhip, the law gives and 
transfers the property of VG. teſtator's goods 10 
ſuch executor: though in theſe caſes, it is as it 
were conditional; for the huſband is liable to 
the debts of the wife, and the executor to the 
debts of the teſtator. Co. Lit. 351. 
5 | t 
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Ok Eftates, Anceſtors, peirs, b&c, 


It is the ſame where one takes my goods as * 
mages 


à treſpaſſer, and I in action recover 
for them 3 the law gives him the property of 


the goods, he having paid for them. 2 Shop. 


Ar. 266. ns. 


Form of a Gift of Goods and Chattels. "Rp 


«* PO all People to whom theſe Preſents ſhall 


wk" come, I A. B. of, Sc. ſend greeting: 


© Know ye, that I the ſaid A. B. for and in 

© conſideration of natural affe&ion, c. and for 
divers other good cauſes and conſiderations me 
* hereunto moving, have given and granted, 


and by theſe preſents do give and grant unto. 


C. D. all my blue damaſk-filk bed, in the beſt 


© chamber in my houſe at, &c. together with ' 


all the furniture of that room; or all and 
«© ſingular my goods, chattels, plate, jewels, 
« leaſes, and perſonal eſtate whatſoever, in 
« whoſe hands, cuſtody or poſſeſſion ſoever 
they be, within the kingdom of Great Britain, 
6 (except, &c.) To bave, hold and enjoy all and 
« ſingular the ſaid goods, chattels, and perſonal 
« eſtate aforeſaid, unto the faid C. D. his execu- 
« tors, adminiſtrators and aſſigns, to the only 
proper uſe and behoof of him the ſaid C. D. 
© his executors, adminiſtrators and for 
© ever. And 1 the ſaid A. B. all and ſingular 
© the aforeſaid $, Chattels, and premiſſes, 
© to the ſaid C. D. his executors, adminiſtrators 
and 1 againſt all Perſons whatſoever, 
© ſhall and will warrant, and for ever defend 
* by theſe preſents. In Witneſs, &c. 
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Of Exates, ancetios, velrs we l 


| Livery and Scifin indorſed thereon, 


bo : a, Emerandem, the day, &c. Toes 7 
ras | © ſeiſin was delivered by the within na- 
* med A. B. unto the ſaid C. D. of one piece of 

plate, Sc. in the name of all the goods and 
* chattels within mentioned, to hold to him the 
* ſaid C. D. his executors, adminiſtrators and 
* aſſigns for ever, according to the within write 
ten oy in the 7 5 of = . | 


G. H. 


Dr / ts a 


. Agreement is the FI conſent 1 par- 
ties, or joining * . of two or more minds, 
in any thing done, or to be done. A contract 

is a bargain between two perſons, where one 
thing is given for another, which is called quid 
g pro quo; and if there be not one thing for an- 
| other, or ſome confideration, it is a nude con- 

tract and void in law. A covenant is an agree- 

ment made by deed in writing, between two 
W. - or more, to do or not to do ſome act agreed | 
AAA upon betwirt them. Terms de Ley 32, 459. 
Agreements are either executed already at 
| the beginning, or executory, to be performed 

in futuro; and are governed by the intention 
of the parties: they ought to be perfect, full 7 
and compleat, ſo as to be executed with a re- | 
| cotmpence ; or give an action or other remedy 
for it. An agreement without ſatisfaction is as 
nothing; and a forced agreement of the party 
is accounted no agreement; therefore he that 
did agree to the thing ſhall not be compelled to 
. perform it. Plowd. 290. 2 Mod, 8. Cro. 
GE Car, 193. Lil. Abr. 48. ä 
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Of Etates, Anteſtoꝛs, Hefrs, &c. 


Any thing under hand and ſeal, which im- 
s an agreement, will amount to covenant: 


and a proviſo by way of agreement amounts to 
covenant. And a covenant is ei her in fact, or 
in law: in fact is that which is expreſiy agreed 
between. the. parties, and inſerted in the deed ; 

- and in law is that covenant which -the law in- 
tends and implies, though it be not expreſſed 
in words, A ſervant covenants and agrees to 
ſerve me a year, and I covenant to pay him a 
ſum of money for it; here he may have an ac- 
tion againſt me, r he do not ſerve me; 


but then I may oblige him to ſerve out Gs time. 


Lev. 155. Co. Lit. 204. 


A covenant is no duty till broken; in co- 
venants the laſt words, that are general, ſhall 
be expounded by the firſt words ubich are ſpe- 


cial and particular: and if ſome covenants in a 
deed are good and lawful,” and others not; 
thoſe againſt law are void, and the other ſhall 
ſtand ou. 2 Venir. 218. Flad. 297 2 II 


27. 
There can be articles of agreement Wag tn 


be performed only by the parties; or by them 


and their executors, c. wherein both of them 
are obliged to do ſomething, — to the 
matter agreed ow 


Wa of an agreement 1. a maſter 
and en. 


qui is agreed this day of We. in the'y year of 


our Lord 1764. Between A. B. of, Sc, 

* Eſquire, and C. D. in manner following, VIS. 
* that he the faid A. B. ſhall and will receive 
the a C. D. into his houſe and ſervice, wy 
the 


2 ** ; 
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Ot Eſtates, Antettozs, Heirs, Sc. 
© the term of one whole year, from the date 


© hereof 3 and provide for the ſaid C. D. com- 


« petent and ſufficient meat, drink, waſhing 
and lodging; and alſo pay and allow unto 
© him the ſaid C. D. the ſum or wages of ſix 
* pounds, he the ſaid C. D. continuing in the 
& ſervice of him the ſaid A. B. during the ſaid 
term: and the ſaid C. D. covenants and 
© agrees with the ſaid A. B. that he the faid 
C. D. ſhall and will, for the conſiderations 
© aforeſaid, faithfully ſerve him the ſaid A. B. 


© in. the buſineſs and ſervice of, Ac. for and 
during the ſaid term of one year, without ab- 
( ſenting from the ſame, or imbezilling any of 
the Money or Goods of the ſaid A. B. or any 


ways diſcloſing the ſecrets of his ſaid maſter, 


nn Witneſs whereof the parties aforeſaid have 


© hereunto ſet their Hands, Sc. 


"i Bond or obligation is a deed in writing 
obligatory, whereby one doth bind himſelf to 
another, under his hand and ſeal, to pay a ſum 


of money, or do ſome other act: a bond con- 
tains an obligation with a penalty, Sc. arid a 


condition, which expreſly mentions what money 
ia to be paid, or other thing to be performed, 


and the limited time for performance thereof; 


for which the obligation is peremptorily bind. 
ing. And a bond differs from a bill, which is 
generally without a penalty or condition, tho' 
a bill may be obligatory. Co. Lit. 172. 

A bond or obligation may be made from one 
to one, or two, three or more; or be from two 
perſons or more, to one, two, three, &c, If a 


bond hath not a date, or hath a falſe or impoſſi- 
ble date, if it be ſealed and delivered, it is a good 


obligation from the delivery : and if one binds 
7 himſelf 
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himſelf to pay twenty pounds, but doth not ſay 
when it ſhall be paid, the bond is good, and 
money due ' preſently.” Alſo in caſe A. binds 
himſelf to B. in thirty pounds to be paid to 4. 


whereas it ſhould be to B. the obligation will be 


good, and the Solvendum void. 2 Rep. 5. Co. 
Lit. 108, 209. 3 Lev, 21, 1 


All conditions of bonds 1 88 be to do things 


lawful and poſſible: and when the matter or 


thing to be done, or not to be done by a con- 


dition, is unlawful or impoſſible; or the condi- 
tion is repugnant: inſenſible or incertain, the 
condition is void, and in ſome caſes; the obliga- 
tion likewiſe. And if a thing be poſſible at the 


time of making the obligation, and afterwards 
becomes impoſlible by the act of God, or of the 


law, or of the obligee, the obligation is dif- 


charged : but ſometimes an obligation may re- 
main ſingle, where a condition is impoſſible, &c. 
and if money be not paid according to the con- 


dition, the obligation becomes ſingle. 10 4 | 


120. Dy. * Cro. Kur. -780. 2 Lil. Abr 


252. 


A condition of a ban to do any a& evil in 


itſelf, is void: bonds made by infants, feme 


coverts, Sc. are not good; and if made by wo- 
men, where prevaiPd upon by flattery, Cc. they 


may be relieved in chancery. Obligations by 


dureſs are void; ſo are bonds concerning buy- 


Ing and ſelling offices made to avoid the debt 
or duty of others, by fraud; obtained by ga- 


ming, Sc. by divers ſtatutes, 1 Rich. 2. c. 13. 
5 6 Edw.6.c.16. 13 El. c. 5. perpetuated 

29 El. c. 8. 16 Car. 2. c. 7. Lutw, 180, 
484, 487. 2 Mod. 54, 279. Salk. 44 Shin, 


12 Med. 


572. 8 Mod. 57, * 10 Mod. 336, 337. 
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12 Mod. 3, 336, 540. 2 Ld. Rm. 1034, 
1035. Stra. 495. 2 Stra. 1159. Com. Rep, 
4. Stat. 9 Ann. c. 14. 2 Stra. 1048, 1249. 
2 Geo. 2. c. 28. 10 Geo, 2. c. 19, 28. 12 Geo, 


2. c. 28. 13 Geo. 2. c. 19. 18 Geo. 2. c. 34. 


25 Gro. 2. c. 36. perpetuated by 28 Ged. 2. c. 


19. 30 Geo. a. c. 24. 


And bonds made for more than 5 l. per Cent. 
per Annum intereſt, are void as uſurious; and the 
receiver ſnall forfeit treble the value of the mo- 
ney lent, But it is not ufury if the intereſt be 


higher, where poſſibly both principal and inte- 


reſt are in danger, upon a contingency, or caſu- 
alty; or if there is a hazard that one may have 
leſs than his principal: and if a perſon ſecure 
both intereſt and principal, if it be at the will 


of the party who is to pay; it is no uſury. So 


where a man, is to pay a large ſum by way of 
penalty, and in lieu of damages, for non-pay- 
ment of the principal debt; when he might 
repay the principal at the time agreed, and 
avoid the penalty, Se. Stat. 12 Am. c. 10. 
2 Inſt. 89. Cro. Jac. 268, 677. Show. Rep. 8. 
Lut. 273. Dy N 
A bill obligatory written in a book, with 
the party's hand and ſeal to it, is good: and 
if a bill runs, I have received of A. B. the 
ſum of twenty pounds, which I promiſe to pay, 
Sc. Or, I owe to him 20/7. or had of him 
that ſum, to be paid at, &c. or if the bill be, 
J ſhall pay to C. D. 10. Sc. theſe and the 
like are good bills. Cro. Elix. 613. 2 Kal. 


Abr. 146. 


A com- 
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4 common bond from one perſon to one. | 


* 1M K NOW all men by theſe preſents, 
1 That I A. B. of the pariſh of, Ge. 
e in the county of 8. Gentleman, am held 
© and firmly bound to C. D. of, Gr. in the 
county aforeſaid, Eſquire, in one hundred 
pounds of good and lawful money of Great 
* Britain, to be paid to the ſaid C. D. or to 
. .. © his certain attorney, his executors, admi- 
.* niſtrators or aſſigns; for which payment 
ell and truly to be made, I bind myſelf, 
© my heirs, executors and adminiſtrators, 
firmly by theſe preſents ſealed with my 
< ſea]: dated this * of, Sc. in the fourth 
« year of the reign of our ſovereign Lord 
© George the third, by the grace of God, 
of Great Britain, France and Ireland, 
© King, defender of the faith, &c. and in 
the year of our Lord one thouſand ſeven Þ 
© hundred and ſixty- four. 


The condition of this obligation is ſuch, 
That if the above bound A. B. his heirs, ex- 
© ecutors or adminiſtrators, ſhall and do well and 
truly pay, or cauſe to be paid unto the above 
named C. D. his executors, adminiſtrators or 
aſſigns, the full ſum of fifty- two pounds and 
ten ſhillings, of lawful money of Great Bri- 
tain, on the day of, Cc. next enſuing the date 
hereof z or which will be in the year, &c. then 
this obligation ſhall be void, or elſe it ſhall 
remain in full force and virtue.“ | 


Sealed and delivered in 
the preſence of 
| 2 Form 
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Form of a bond from tuo perſons to one. 


2 K OW all men by theſe preſents, 
6 That we A. B. of, Sc. and C. D. 


of, Sc. in the county, Cc. are held and 


* firmly bound to E. F. of, &c. gentleman, 


in fifty pounds of good and lawful money 
of Great Britain, to be paid to the ſaid 
E. F. or to his certain attorney, his exe- 
* cutors, adminiſtrators or aſſigns; and for 
* which payment to be well and truly made, 
ve bind ourſelves, and each of us by him- 
< ſelf, for and in the whole, our heirs, exe- 
* cutors and adminiſtrators, and of each of 
© us, firmly by theſe preſents, ſealed with 
our ſeals. Dated the day of, Sc. in the 
© year of the reign of the Lord George the 


* third, by the grace of God of Great 


Britain, France and Ireland, King, de- 
fender of the faith, &c. the fourth, and 
© in the year of our Lord 1764. 


© The condition of this obligation is ſuch, 
That if the above bound A. B. and C. D. or 
either of them, their or either of their heirs, 
executors or adminiſtrators, do and ſhall well 
and truly pay or cauſe to be paid unto the 
above- named E. F. his executors, adminiſtra- 
tors or aſſigns, the full ſum of twenty-ſix 


pounds and five ſhillings, of good and lawful 


money of Great Britain, on or before the day, 
Sc. which will be in the year of our Lord 
one thouſand ſeven hundred and ſixty- four, 
without fraud or covin : (or if the ſaid A. B. 
and C. D. c. do well and truly pay to the ſaid 
E. F. &c. the full ſum of twenty-five pounds, 

* with 
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© with intereſt for the ſame, after the rate of 
five pounds per centum per annum, or with laws 
< ful intereſt, on the day of, &c.) then this obli- 


« gation to be void, or elſe to remain in full 
force. | | 


The form of a penal bill for payment of 


money. 


0 K* OW all men by theſe preſents, That I 
c A. B. of, & c. do owe unto C. D. of, &c, 
« gentleman, the ſum of one hundred pounds, 
* of. lawful Britzſþ money, to be paid unto the 
© ſaid C. D. his executors, adminiſtrators or aſ- 
* ſigns, on, c. next enſuing the date hereof ; 
for which payment, well and truly to be made, 
I bind myſelf, my heirs, executors and admi- 
* niſtrators, to the ſaid C. D. his executors, ad- 
* miniſtrators and aſſigns, in the penalty of two 
hundred pounds, firmly by theſe 

* Witneſs, &c. 


Form of a ſingle bill for money. 


. NOW all men by theſe preſents, That 
c I A. B. of, &c. do owe and am indebted 
* to C. D. of, &c. in the ſum of thirty pounds 
of lawful money of Great Britain, which I pro- 
* miſe to pay unto the ſaid C. D. his executors, 
© adminiſtrators or aſſigns, at or upon the day 
of, &c. next enſuing the date of theſe preſents. 
* In Witneſs whereof I have hereunto ſet my 


hand and ſeal the tenth day of October, Anno 
Dom. 1764. 


g. A letter of attorney is a writing autho- 
rizing an attorney to do any lawful act for an- 
6 of - other; 


preſents. In 
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other; in like manner as the party authorizing 


might do the ſame. And what a man may do 
by himſelf, he may generally do by another 
perſon. Mat. Symb. par. . 

The nature of this inſtrument is to give the 
attorney the full power and authority of the 
maker, to accompliſh the act intended to be per- 
formed: and ſometimes theſe writings are revo- 
cable, and ſometimes not ſo; but when they 
are revocable, it is uſually a bare authority only z 
and they are irrevocable when debts, Sc. are 
aligned to another, in which caſe that word is 
inſerted. Ploud. 475. | 


In caſes of common letters of attorney, the 


=. 


power given muſt be ſtrictly purſued, or the 


act of the attorney ſhall be void; and a man 
may limit his authority as ſtrictly as he pleaſes, 
If the attorney does leſs than the authority men- 


tions, it is void; but if he doth more, it may be 


good for ſo much as he had power to do: and 
notwithſtanding the ancient opinions for purſu- 
ing authorities with great ſtrictneſs; yet in caſe 
of delivering livery and ſeiſin of lands, they 
have been always favourably expounded of latter 
times; unleſs where it hath appeared that the 
attorney's power was not followed at all. Co. 
Lit. 258. 2 Mod. 79. 5 
Letters of attorney are either general or ſpe- 
cial; and ſaid to be revocable in their nature, 
thoꝰ they are otherwiſe made: and by the death 
of the party giving it, the power given by letter 


of attorney generally determines, 8 Rep. 82. 
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The: form of a general letter of attorney ta 
receive and recover debts. 5 
No W all men by theſe. preſents, That 
IX 14.8. of, Gc. for divers good cauſes 
and conſiderations me hereunto moving, have 
made, ordained, authorized and appointed, and 
« by theſe preſents do make, ordain, authorize 
and appoint C. D. of, Sc. my true and lawful 
< attorney, for me, and in my nate, and to my 
* uſe, to aſk, demand, ſue for, recover and re- 
« ceive of Z. F. of, Sc. all fuch ſum and ſums 
of money, debts and duties whatſoever, which 
* now are due and owing unto me the faid A. B. 


by and from the ſaid E. F. And to have, uſe 


and take all lawful Ways and means. in my 
name, or otherwiſe; for recovery thereof, by 


© attachment, arreſt, diſtreſs or otherwiſe,” and 


to agree and compound for the fame, and ac- 
* quitrances, or other diſcharges for the ſame; for 
me and in my name to make, ſeal and deliver; 
and to do all other lawful acts and things 


* whatſoever, concerning the premiſes, as fully 


© in every reſpect as I myſelf might or could do, 
if I were perſonally preſent; and attornies one 
or more under him, for the purpoſes aforeſaid, 
© to make; and at bis pleaſure to revoke: ratify- 
ing and allowing all and whatſoever my ſaid 
© attorney ſhall in my name lawfully do, or 


© cauſe to be done in and about the premiſes, 


by virtue of theſe preſents. In Witneſs, Sc.” 


\ 


T 4 The . 


279 


280, Ot Cltates, Anceliows, Beit, Se. 


We Form of a letter of attorney 70 receive 
| rents, and take diſtreſſes. 


EL NowW all men, Sc. That 1 A. B. of, Gc. 
A have made, ordained, conſtituted and ap- 
pointed, and by theſe preſents do make, c. 
C. D. of, Cc. my lawful attorney, for me and 

© in my name, and for my uſe, to aſk, demand 
and receive of and from E. F. G. H. J. X. &c. 
* all ſuch rents and arrearages of rents which 
© now are, or hereafter ſhall grow due, from the 
* ſaid E. F. G. H. I. X. Cc. or either or any of 
* them, of and for all thoſe my meſſuages and 
© lands at, c. and upon receipt thereof, to 
C you acquittances, or other diſcharges for the 
. © ſame; and in default of payment of the ſaid 
© rents, or any part thereof, to my ſaid attor- 
ney, I do hereby authorize and impower him 
my faid attorney, into and upon the ſaid lands 
and premiſſes to enter and diſtrain, and the 
diſtreſs and diſtreſſes there found and taken, 
to diſpoſe of according to law, for the ſpeedy 
recovering and obtaining my ſaid rents and 
arrears, or otherwiſe to proceed by action of 
debt for the recovery of the ſame, as to him 
my ſaid attorney ſhall be thought fit; hereby 
* ratifying and confirming all and whatſoever he 
* ſhall do in the premiſſes. 1» Witneſs, &c.?ꝰ 


Form 
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c Sc. mariner, have made, . ordained, 
© conſtituted and appointed, and by theſe pre- 


ſenis do make, Sc. my loving wife M. B. 
* my lawful attorney, for me and in my name, 
and for my uſe, to aſk, demand and receive 


of and from all and every perſon and perſons 
© whatſoever, as well all ſuch ſum and ſums of 
money as now are, or which ſhall or may at 


any time hereafter become due and owing. to 
mme for wages from the ſhip, Sc. or any other 


© ſhip or ſhips, to whom I now do or may be- 


long; as alſo all other monies now due, or to 


become due and owing to me, by any other 
© ways. or means whatſoever. And upon non- 


0 . thereof, the ſaid perſon or perſons, his, 
o 


er or their executors or adminiſtrators, for me 
and in my name to ſue, arreſt, impriſon, im- 
© plead and proſecute for the ſame, and upon 
© {uch ſuit to proceed to judgment and exccu- 
tion; and thereupon the ſaid perſon and per- 
© ſons, their or either of their executors and 


© adminitrators, in-priſon to hold, detain and . 
keep until payment thereof be made, with all 


* coſts and damages ſuſtained by - occaſion of 
the detaining the ſame: and on payment 
© thereof, the ſaid perſon or perſons, their exe- 
* cutors and adminiſtrators forth of priſon to 
« diſcharge, and acquittances for the lame, or 
* any part thereof, for me and in my name to 
make, ſeal and deliver; and alſo to do, per- 
form and execute all and every other lawful 
© and reaſonable acts and things whatſoever, for 
* the obtaining and relzsling of the ſame, as 
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| Form of a ſeaman!s letter of attorney = 
: NOW all men, Ec, that 1 4. B. of. 


281 


& - 

"4 

1 ys 
232 


© 
„ 
W. 


officer or ſeaman in the ſervice of his majeſty, 


\ 
K Ka ga a aA aA a A aA A Aa A aA a 


* by the executors or adminiſtrators of any 


Df Eſtates, Anceſtozs, Heis, &<. 
© ſhall be needful and neceſſary to be done; 


giving and by theſe preſents granting unto 


my ſaid attorney my full and abſolute power 
© in the premiſſes, and ratifying and holdin 

© firm all and whatſoever my ſaid attorney ſha 
c lawfully do, or cauſe to be done, in or about 
© the premiſſes, by Virtue of theſe preſents. 
In Wiineſs, &. Pe 


Note; it was uſual at the end of a failor's 

letter of attorney to add his will, but now No 
© will of any ſeaman contained in the ſame in- 
£ ſtrument, paper or parchment, with a letter 
© of attorney, ſhall be good in law.“ Stat. 9 & 
10 Will. 3. c. 41. ſet. 6. And further, that 

No letter of attorney made by any inferior 


© or by the executors or adminiſtrators of any 
© ſach officer or ſeaman, to impower any per- 
© ſon to receive any wages or allowances of 
© money. due for ſuch ſervice, ſhall be good, 
unleſs ſuch letter of attorney be declared to be 
revocable by the expreſs Words thereof; and 
unleſs ſuch letter of attorney, if made by any 
ſuch officer or ſeaman then in the ſervice of 
his majeſty, be ſigned before and atteſted by 
the captain or commander, and one other of 
the ſigning officers of the ſhip to which ſuch 
inferior officer or ſeaman belongs, or by the 
clerk of the cheque at ſome of the dock 
yards; and unleſs ſuch letter of attorney, 
if made by any officer or ſeaman dil- 
charged from the ſervice of his majeſty, be 
ſigned before and atteſted by the mayor or chief 
magiſtrate of the town or place where ſuch 
© officer or ſeaman then reſides; or if made 


ſuch 
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ſuch officer or ſeaman, unleſs ſuch letter of 
© attorney be ſigned before and atteſted by the 
* miniſter. and churchwardens (or in Scotland 
© by the miniſter and two elders) of the pariſh 
«* where ſuch executors or adminiſtrators reſpec- 
© tively reſide.” Stat. 31 Geo. 2. 6. 10. ſet, 
21, e 

6. Releaſe is an inſtrument extending not 
only to the giving up or diſcharging a right in 
lands, Sc. but allo to goods and chattels, and 
the releaſing debts, duties and actions. Lit. 492. 
Releaſes are likewiſe expreſs by deed, or im- 
plied by law; as when an obligee in a bond 
makes the obligor executor, or a feme obligee 
takes the obligor to huſband, c. theſe are re- 
leaſes in law. A releaſe by deed of a right or 
action may not be for a time; if made but for 
an hour, it will be good for ever: and a man 
cannot releaſe a perſonal thing upon condition, 
but the condition will be void, and the releaſe 
enure to him who made it for ever. If a duty be 
uncertain at firſt, to be made certain after, be- 
ing in the mean time but a mere poſſibility, it 
can't be releaſed: but a duty certain may be re- 
leaſed before the performance of it. Co. Lit. 
264. 8 Rep. 136. 10 Rep. 11, Cro, El. 580. 
All debts and duties may be releaſed, before 
or after due, by apt words. A releaſe of all 
manner of actions bars, and diſcharges all real, 
perſonal and mixt actions, ſubſiſting at the time 
of the releaſe, and bonds, ſtatutes, Fc. But 
not executions or writs of error; tho' a releaſe 
of all ſuits, will be a bar to an execution: the 
releaſe of all actions may not diſcharge a cove- 
nant before broken; but by releaſe of covenants, 
a covenant not broken may be releaſed. Releaſe 
of all quarrels, Ic. amounts to a releaſe of all 
We ita actions 
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actions. Lit. 406. Co. Lit. 285, 292. Rep. 
1% ᷑ w. . | 

By a releaſe of all debts, debts upon ſpecial- 
ties, executions, &c. are diſcharged: and a re- 
leaſe of all duties diſcharges all perſonal actions, 
Judgments, executions and obligations; but re- 
leaſe of all dues will not bar a writ of account, 


there being nothing due before account made 
up. A releaſe of all actions may be a good bar 


in account, By releaſe of all demands, all rights 
and titles to lands, conditions before broken or 


after, covenants broken, rents, annuities, debts, 


duties, contracts, obligations, recognizances, 
ſtatutes, judgments, executions, Sc. all man- 
ner of actions real and perſonal, are barred and 
diſcharged ;' for this is the beſt releaſe of all, 


and includes in it moſt of the others. 2 Ro. 


Abr. 404, Co. Lit. 291. 8 Rep. 153. Dy. 
56, AY | 
The releaſe of all demands, altho* fo exten- 
ſive, is no bar in a writ of error, to reverſe an 
outlawry, nothing being demanded by ſuch 
writ : it muſt be releaſed by ſpecial words. A 
future act may not be releaſed by releaſe of all 
demands; and a releaſe before any rent due, of 
all demands that the releſſor had or ſhould have 
againſt the releſſee, hath been adjudged not to 
releaſe the accruing rent. An obligation ſubſe- 
quent is not diſcharged or avoided by this re- 
leaſe: though where a man is bound in a bond 
ro pay money at a time to come, a releaſe before 


will be a good bar; as it is a debt preſently, 


though payable afterwards. 8 Rep. 152. Co. 
Lit. 291. Lev. 99. 2 Lev. 210. ' 

A releaſe to one perſon, where there are ſe- 
veral jointly bound, c. diſcharges the others: 
and an acknowledgment under hand and ſeal 


that 
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chat a debt is ſatisfied, is a good releaſe of ſuch 


debt. 2 Rol, r. 410. 9 Rep. 52, 
Form of a releaſe of per ſonal actions. 


6 K NOW all men by theſe preſents, That 
c 


I A. B. of, Sc. have remiſed, releaſed 
© and quit-claimed, and by theſe preſents do for 
© me, my heirs, executors and adminiſtrators, 
© and every of them, remiſe, releaſe, and for 
ever quir-claim unto. C. D. of, Cc. his heirs, 
© executors and adminiſtrators, and every of 

them, all and all manner of perſonal actions, 

* ſuirs, debts, duties, ſum and ſums of money, 
_ © claims and demands perſonal whatſoever, from 
© the beginning of the world until the day of 
the date hereof, In Witneſs, 8&c.* 


The form of a general releaſe of all de- | 


mands. 


a 1 all men by theſe preſents, That I 
6 A. B. of, Sc. have remiſed, releaſed, 
and for ever quit-claimed, and by theſe pre- 


© ſents do for me, my heirs, executors and ad- 


£ miniſtrators, remiſe, releaſe, and for ever 
quit- claim unto C. D. of, &c. his heirs, exe- 
© cutors and adminiſtrators, all and all manner 
© of action and actions, cauſe and cauſes of ac- 
c 
c 


tion and actions, ſuits, bills, bonds, writings, 
obligat ions, debts, dues, duties, reckonings, 
accounts, ſum and ſums of money, judgments, 
* executions, extents, quarrels, controverſies, 


* treſpaſſes, damages and demands whatſoever, 


both at law and in equity, or otherwiſe what- 
© ſoever, which againſt him the ſaid C. D. I ever 
had, 
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4. By the curteſy. 


» When it doth, Co. Lit. 8, 9. 
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© had, now have, or which I, my-heirs, exe- 
© cutors and adminiſtrators, ſhall or may have, 
claim, challenge or demand, for or by reaſon 
© or means of any act, matter, cauſe or thing, 
from the beginning of the world to the 


day of the date of theſe preſents. In Wit 
* neſs, &c.“ 


I now come to Tenures and holdings of lands, 
by the common law, which are, 


5. In derer 


1. In fee-ſimple. 5 

2. In fee- tai. 8 6. For term of life. 

3. In tail, after poſ- Y C. For term of years, 
ſibility of iſſue. ) 5 8. At unn 5 


1. Tenant in ber Gp is whers © one hath 
lands and tenements of inheritance, to hold to 
him and his heirs for ever: to have fee is to 
have an inheritance ; and to have fee-ſimple im- 
plies, that it is without limitation to what heirs; 
but to heirs generally. And a man cannot have 
a greater eſtate. Co. Lit. 1, 2 

The word Heirs makes the inheritance: 5 | 
an eſtate granted, to hold to a man for ever, or 
to him and his aſſigns for ever, is only for life, 
the words his berrs being wanting. A gift to one 
and his children, and their heirs, is a fee-ſim- 
ple to all jointly that are alive: though if lands 
be given to a man and his heir, in the ſingular 
number, it is but for life; and the heir cannot 
take by diſcent, he being but one, and therefore 


ſhall take nothing. Where lands are given or 


granted to a man and his ſucceſſors, this creates 
no- fee-ſimple; except it be to a corporation, 


A fee- 


- 


Ot Eſtates, Anceſtozs, Heir. & 
A fee · ſimple determinable upon a conti 


is a fee to all intents; tho? not ſo durable as an 


abſolute fee: and there are ſaid to be three ſorts 
of fee-ſimple : fee abſolute to a inan and his 
heirs for ever; fee-ſimple conditional, when the 
eſtate is defeaſible by not performing a condi- 
tion; and a qualified fee, which may be defeat- 
ed by a limitation, &c, But a fee conditional or 
qualified. are not properly fee-ſimple; A rent 
or annuity is granted to one and his heirs, this 
is a fee-ſimple perſonal.” Yaugh. 273. Co. Lit. 
2, 18,20 .. 
At the Common Law, all eſtates were fee- 
fimple ; and all other eſtates are derived out of 
it, fo that there muſt be a fee at laſt in ſome 
body: but a fee-ſimple cannot be limited upon 
a fee · ſimple; nor may any remainder, as it is 
an abſolute eſtate, and nothing can be after it. 
Although fee - ſimple is the moſt ample eſtate, 
it is ſubject to many incumbrances, &c. 4 Ie. 
206. Dy. 33. . Fl 
In pleading eſtates in fee-fimple, it may be 
generally alledged ; but eſtates-tail, &c. are to 
be particularly ſhewn. 1 Ist. 11, 30g. | 
2. Tenant in tail is when a man hath an 
eſtate of inheritance, limited to him and the 
heirs of his body begotten, or to be begotten. 
Here the word Body makes the eſtate- tail, 
which may be reſtrained to males or females of 
the body; and there muſt be the word Heirs, 
Co. Lit. 20, pn.” N 


* 


All lands of inheritanee and inheritances a- 


vouring of the realty, may be entailed ; rents, 
profits, uſes, offices, Ic. which concern lands, 
or certain places, c. But where the grant of 
an inheritance is meerly perſonal, or exerciſed 
with chattels, and not iſſuing out of land, - 

entai 
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| entail may be made: and a leaſe for years to a 
man and the heirs of his body, will be void; 
becauſe the chattel cannot be turned into an in- 
heritance; but it may be aſſign'd in truſt to per- 
mit the Iſſue in tail, &c. to receive the profits, 
It is incident to the eſtate of tenant in tail, to 
be diſpuniſhable of waſte; that the wife of the 
donee ſhall be endowed; and the huſband of a 
feme donee be tenant by the curteſy ; that the 
tenant in tail may ſuffer a common recovery; 
and that ſuch tenants may levy a fine to bar iſ- 
ſues, &c. alſo they may make leaſes according 
to the ſtatute 32 H. 8. and by cuſtom grant lands 
by copy, &c. Co. Lit. 19, 224. 4 1ſt. 85. 
2003564 5545 37 ox | 0 es 
The tenure in fee-tail is general, where any 
lands or tenements are given to a man and the 
heirs of his body begotten, or to a woman and 
the heirs of her body begotten; or it is ſpecial 
when lands and tenements are given to a man 
and his wife, and to the heirs of their two bo- 
dies begotten. In the firſt caſe, whatever woman 
the man takes to wife, or whatever man the wo- 
man takes to huſband, the iſſue by any of them 
may inherit one after another; but in the laſt 
caſe, none ſhall inherit but thoſe that are begot- 
ten by the man and his wife particularly named. 
And with reſpect to theſe eſtates it is held, that 
a general tail and ſpecial tail may not be crea- 
ted at one and the ſame time; if they are, the 
encral, which is greater, will fruſtrate the ſpe- 
cial. Co. Lit. 20, 28. | 
Where lands are given to the huſband and 
wife, and the heirs of their bodies, both of them 
have an eſtate. in ſpecial tail: if lands and tene- 
ments are given to a man and his wife, and 
to the heirs of the body of the man, the _— 
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band hath an eſtate in general tail, and thé 
wife an eſtate for life; becauſe the word Heirs 
relates generally to the body of the huſband. 


And if the eſtate is made ts. the huſband and 


wife, and to the heirs of the body of the wife, 
there the wife hath an eſtate in ſpecial tail, 
and the huſband for term of lite only; the 
word Heirs relating to the body of the wife to 
be begotten by that particular huſband. If an 
eſtate be limited to a man's heirs which he ſhall 
beget on his wife, it creates a ſpecial tail in the 
huſband, but the wife will be entitled to nothing. 
Co. Lit. 22. 1 | ' 

An eſtate- tail may be by implication ; where 
a man gives lands to his ſon for life, and after 
his deceaſe, to the iſſue of his body, c. and for 
want of ſuch iſſue, remainder over: and in this 
caſe it was held, that a recovery by the ſon 
was well ſuffered, Lands given to perſons that 
are unmarried, and the heirs of their bodies, 
is a good eſtate-tail z ſo if given to a married 
man, and another Man's wife, for the poſſibi- 
lity that they may intermarry, Co. Lit. 25. 10 
Rep. 50. 3 Salk. 296, | Ek 

Intails are generally created upon marriage 
ſettlements z and were introduced by the ſtatute 
of Weſim.2, 13 Ed. 1. And if tenant in tail 
die without iſſue, the donor or his heirs may 
enter as in reverſion. Lit. 18. 


3. Tenant in tail after poſſibility of iſſue ex · 


tinct is where any lands, c. are given to a man 
and his wife in ſpecial tail, and either of them 
dies without iſſue had betwixt them, the ſur vi- 
vor hath an eſtate in tail after poſſibility of iſſue, 
Se. Lit. 32. | 

None can have this eſtate but the donee in 


ſpecial tail; on a general tail it cannot be, by 
| U r:aſon 
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reaſon of the poſſibility of iflue : and if the do- 
nees in ſpecial tail have iſſue, and the iſſue die 


without iſſue, ſo that there is none left which 
may inherit by force of the entail; the ſurvivor 
of the donees will have an eſtate- tail after poſſi- 
bility of iſſue. And theſe tenants are not pu- 
niſhable for waſte, like unto tenants for life, 
Sc. Co. Lit. 27, 29. 

If one gives land to a man and his wife, and 


the heirs of their two bodies, and they live till 
each of them are one hundred years old, and 
have no iſſue; yet do they continue tenant in 


tail, for that the law ſeeth no impoſſibility of 
having children: but when a man and his wife 
are tenants in ſpecial tail, if the wife die with- 
out iſſue, there the law ſeeth an apparent impoſ- 
ſibility, that any iſſue that the huſband can get 
ſhould inherit the eſtate, Co. Lit. 28. 
Eſtates in tail after poſſibility of iſſue, Sc. 


now ſeldom happen, ſuch accidents being guard- 


ed againſt by ſettlements. | | 
4. Tenant by the curteſy is when a man ta- 
keth a wife ſeiſed in fee-ſimple, or in fee-tail 
general of lands or tenements, or ſeiſed as hei- 
reſs in ſpecial tail, and hath iſſue by her male 
or female, born alive, which by any poſlibi- 
lity may inherit, and then the wife dies; the 
huſband ſhall hold the land during his life, by 
the curteſy of England, being a privilege not 
allowed in any other kingdom. Co. Lit. 29, 

If a woman tenant in tail general takes a huſ- 


band, and hath iſſue by him, which iſſue dieth, 


and the wife alſo ſome time afterwards dies in 


the life-time of the huſband, without having 


any further iſſue, here the huſband ſhall be te- 
nant by the curteſy ; for though the eſtate-tail 


be determined, yet the huſband is intitled = 


2 
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the firſt iſſue before the eſtate was ſpent. And 
four things are requiſite to eſtate by the curteſy 


marriage, ſeiſin, iſſue and death of the wife: 


and this ought to begin by the iſſue, and be 
conſummate by the wife s death; and the eſtate 
of tenant by the curteſy ſhould. avoid the im- 
mediate diſcent, Terms de Ley 106. Co. Lit. 

0. | 
l Where lands deſcend to the wife, after iſſue 
by her, the - huſband ſhall be tenant by the 
curteſy: but if lands be given to a woman, and 
the heirs male of her body; and ſhe hath iſſue 
by her huſband a daughter, and then dies; the 
huſband ſhall not be tenant by the curteſy, 
for this iſſue cannot poſſibly inherit the — 2 


Co. Lit. 29. : 0 | | 
And 1 a bare right, title, uſe or of a rever- 
ſion or remainder expectant, a man may not 
be tenant by the curteſy; nor of a ſeiſin in law: 
though of a rent in fee, or of an advowſon, if 
the wife die before rent is due, or the church 
becomes void, the huſband may be tenant by 
the curteſy ; becauſe it was out of his power 


N 


to procure any other ſeiſin. Co. Li. 30. F. N. 


B. 149. 


5. Tenant in dower is where a man 508 


ſeiſed of lands and tenements in fee-ſimple, ſee- 
tail general, or as heir in ſpecial tail, and mar- 
ries a wife, and dies; the wife, by the com- 
mon law, after the death of her huſband, ſhall 
have a third part of ſuch lands and tenements, 


as were her huſband's, at any time during the 
coverture, to hold during her life, whether ſhe 


hath, iſſue by him or not: and *ris not neceſ- 
ſary that ſeiſin ſnhould continue to the death 


of the huſband for if he aliens the land, Sc. 


Uz the 
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the wife ſhall nevertheleſs be endowed. Co. 

E 20, 3%. i * 
A wife may have dower of the principal meſ- 
ſuage, (not being a caſtle) lands, tenements, 
Sc. And of a third part of a reverfion, ex- 
pectant on a term for years, and the rent re- 
ſerved thereupon; but not upon a reverſion on 
a leaſe for life, Sc. The wife ſhall have her 
dower, where lands were recovered againſt the 
huſband, by default or covin: and it is much 


favoured in law, being for the benefit of wi- 


dows. A wife of one Non compos, of an ideot, 


_ outlaw, or a man attainted of felony, may be 


endow'd; though not of one attainted of trea- 


| ſon, nor the wife of an alien, Sc. And if 


a wife commit treaſon or felony, ſhe ſhall for- 
feit and loſe her dower. Co, Lit. 35. 2 Iſt. 
435- | " 

To entitle to dower there muſt be three things, 
marriage, ſeiſin and death of the huſband: at 
Common Law, dower is aſſign'd by the ſheriff, 
by virtue of the king's writ ; or by the heir, &c, 
by agreement among themſelves. By ſtatute, 
the widow ſhall immediately after her huſband's 
death have her marriage inheritance, and re- 
main in his chief houſe forty days, in which time 
ſhe ſhall have her dower, c. Co. Lit. 32, 292. 
9 H. 3. c. 7. | 

If a woman be deforced of her dower, ſhe 
ſhall recover damages, viz. the value thereof 
from her huſband's death: but where the wife 


- levies a fine with her huſband, it bars dower. 


13 Ed. 1. Lat e 

6. Tenant for term of life is where a man 
lets lands to one for his own, or another perſon's 
life: and the leſſee is called a freehold _— 


Ot Eſtates, Anceſtors, Heſrs, Kc. 


but this is underſtood to be the leaſt eſtate of 
freehold. Lit. Ten. 28. my | g 


If a man makes a grant of lands, tenements, 


c. to another, and therein expreſſes no eſtate, 
it has been held, that the leſſee or grantee has 
thereby an eſtate during life: and if a leaſe or 
grant be made to a man, during the lives of two 
others, and doth not ſay of the ſurvivor of them; 
by conſtruction he hath a freehold during the 
life of the ſurvivor. Alſo where a man grants 
an eſtate, for ſo long as the grantee ſhall dwell 
in ſuch a Houſe, or any like uncertain time; 
the leſſee hath in judgment of law an eſtate for 
life determinable, if livery be made: and he 
may plead, that by force thereof he was ſeiſed 
generally for term of life. 5 Rep. 9. Co. Li. 
4 | | 

A leaſe is made to a man and his aſſigns, to 
hold to him during life,, and the lives of two 


other perſons; here is no merger of the lives of 


the others; for the leſſee hath but one eſtate, 
by one and the ſame deed, with this limitation, 
viz, during his and the other two lives: and 
though the leſſee can have it no longer than his 
own life, yet his aſſignee ſhall have the benefit 
of it ſo long as the other two are living. But 
where a perſon ſeiſed in fee demiſed and granted 
to one, to hold to him, and alſo to two others 


for their lives, and the life of the ſucceſſive - 


longer liver; it was held, that none ſhould take 
but the firſt perſon, becauſe he was only party 
to the deed, and the reſt not named bur in the 
Habendum: ſo that they could not take but by 


way of remainder z which here could not be 


joint, becauſe of the word ſucceſſive, c. nor 
in ſucceſſion, it not being faid ſucceſſively, as 
| ny named 
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| named in the deed. 5 Rep. 13. T. Raym. 143. 
Hot. 31. : LK. > 

The grant of a manor or lands with livery, 
that at the time of the leaſe or grant made are 
worth twenty pounds per Aunum, until a hun- 
dred poynds are paid, is an eſtate for life, de- 

terminahle upon leyying the money, the annual 
profits being uncertain : but if a man grants + 
rent of twenty pounds a year, until one hundred 
ounds are paid, there the grantee hath an eſtaty 
; for five years. Co. Lit. 42. n 
If tenant for life ſhall remain beyond the ſeas, 
or elſewhere abſent himſelf by the ſpace of ſeven 
years together, and no ſufficient proof be made 
of his life; in any ation to be brought by the 
leſſor or reverſioner, ſuch perſon ſhall be ac- 
counted dead: and the judges, on any ſuch ac- 
tion brought, ſhall direct the 725 to give their 
verdict, as if the party was dead. But if ſuch 
perſon ſhall return from abroad, or be made 
e to be living; he ſhall recover the pro- 
fits of the land with intereſt, for the time he 
hath oem kept out of the ſame. Sat. 19 Car. 
2, c. 6. e ES 
And by a ſtatute ſince made, perſons in re- 
mainder or reverſion of any eſtate, after the 
death of another, on affidavit in the court of 
chancery, that they have cauſe to believe ſuch 
other perſon dead, and his death concealed, Ic. 
may moye the lord chancellor to order ſach per- 
ſon to be produced; and if he be not produced, 
he ſnall be taken as dead, and thoſe in reverſion 

may enter upon the eſtate. 6 Ann. c. 18. 

7. Tenant for term of years is when lands or 

tenements ate let to another perſon for a certain 

term or number of years to come, and the leſ- 
fee enters on the lands by virtue of this _ 
en 
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then he is called tenant for term of years. Co. 
Lit. 24. : 

A term is granted to a man for eighty years, 
if he lives ſo long; this term determines by his 
death: and a leaſe for one thouſand years is not 
a freehold, or of ſo high a nature as an eſtate for 
life. If tenant for life, and he in remainder in 


fee, make a leaſe for years by indenture, ren- 


dering rent; it is, during the life of the tenant 
for life, the leaſe of tenant for life, and-the 


confirmation of him in remainder; and after 


the death of tenant for life, it is the leaſe of 
him in remainder: and in an action brought 
upon ſuch leaſe, during the life of tenant for 
life, the declaration muſt be on a leaſe made by 
him only, Sc. Co. Rep. 153. Co. Lit. 45. 
Cro. Car. 154. Dy. 235. 

| Where a man had a term for years in the 
right of his wife, made a leaſe thereof to com- 
mence after his death; he died, and the wife ſur- 


vived, and this was held good againſt the wife: 
for the huſband during his life might have ſold 


the whole term which his wife had in it, or an 
part of the term; but the wife ſhall have 
much thereof as is undiſpoſed of by the huſband. 
If a man is ſeiſed of any eſtate in fee-ſimple, or 
fee-tail, in right of his wife, or jointly with 
hery the wife is to join with the huſband in 
leaſes to be good againſt her heirs; as is di- 
refed by Stat. 32 H. 8. c. 28. Co. Lit. 44, 
46. Popb. 8. 

One poſſeſſed of a term for forty years grants 
to another ſo many of the years as ſhall be to 
come at the time of his death; it is void for 
uncertainty: but if the land had been demiſed, 
to hold after the death of the leſſor for twenty 

U4 years, 
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years, Sc. it had been good. Fa. Rep. 155! 
2 Rep. 36. 
8. Tenant at will is where lands are let to 
hold at the will of the leſſor; here the leſſot 
may put out the leſſee when he pleaſeth ; but if 
the leſſee ſows the land, and before the corn is 
ripe the leſſor puts him out; yet the leſſee ſhall 
have the corn. Lit. 63. | 

If a man enters into land by conſent of the 
owner, he is tenant at will: ſo where a man is 
in poſſeſſion, and has paid any rent to the land- 


lord, tho? but a quarter's rent, and altho? there 


was no Agreement between the owner of the 
land and the tepant, this may be a good tenan- 
Cy at will; for it ſhall be preſumed the rent 
was received upon ſome private contract. 7. 
Raym. 147. 2 Lil. Abr. 151. 

A leaſe at will ought regularly to be at the 
will of both parties; and the leſſor and leſſee, 


| where the eſtate is at will, may determine the 


will when they pleaſe: but if the leſſor doth it 
within a quarter, he ſhall loſe that quarter's rent; 
and if the leſſee doth ir, he muſt pay a quarter's 
rent; he ſhould determine his will on t very 
day of payment of the rent. If a man makes a 
leak at will, and dies, the leaſe is determined; 
and if the tenant continues in poſſeſſion, he is 
tenant at ſufferance. Co, Lit, 557 57. 2 Salt. 
413. Ld. Rm. 70 

Words ſpoken off from the land by the leſſor 
will not determine the will, until the leſſee hath 


| notice thereof: but an actual entry in the ab- 


ſence of the leſſee will determine it. And the 


leſſor may come upon the land, and forbid the 


leſſee to hold any longer; or he may enter 
thereupon, in the preſence of witneſſes, and ſay, 


{ do here enter and take poſſeſſion of this my — 


— — 


"i 
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Bec and ſo ouſt the tenant at will. Co. Lit. 
* at will is not bound to repair, as te- 
nant for years is; but if he commit voluntary 
vaſte, action of treſpaſs may be had againſt 
him: though for permiſſive waſte there is no re- 
medy. Co. Lit. 57. 5 Rep. 13, 


* . 7 


But now the doctrine of tenancy at will ſeems 


almoſt entirely exploded, for it is held by an 
opinion of the firſt authority, that there is no 
ſuch tenure ſubſiſting at this day; for the na- 


ture of the tenure depends upon the agreement 


for payment of rent; for inſtance, if it be pay- 
able quarterly, the agreement is a leaſe 2 4 
quarter of a year, and cannot be determined b 
either party without a quarter's notice, and 
for any other given time. 


Tenants for term of life, and term of years, 


vide more of under title Leaſe, 
In this place I ſhall take ſome notice of Co- 
bold and Cuſtomary tenures, which I ſhall di- 


Yide into, 
I, Copyhold eſtates held for lives. 


2. Copyholds in fee, and their qualities. 
3. Copyholder's widow's eſtate, 


1. Tenant by copy of court-roll, or copy- 
hold tenant, is ſuch who holds lands or tene- 
ments of his lord for life, .or in fee, by copy 
of court-roll, made by the ſteward of the lord's 


court; and a copyholder in former times had, 


but an eſtate at will, in judgment of law; but 
now by the cuſtom of the manor, theſe eſtates 
are deſcendible, and the heirs of che tenants ſhall 
inherit. Lit. Ten. 40. | 


This 
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This tenure is called Baſe-Tenure, becauſe held 
at the will of the lord: but the eſtate of a co- 
pyholder is not merely at the lord's will, but ad 
voluntatem domini ſecundum conſuetudinem ma- 
nerii; ſo that the cuſtom of the manor is eſſen- 
tial to copybold eſtates; for without a cuſtom, 
or if copyholders break their cuſtom, they are 
ſubject to the will of the lord; and as a copy- 
hold eſtate is created by cuſtom, ſo tis guided 
by it. 4 Rep. 1. | apy 

Copyhold land cannot be made at this day; 
for the pillars of a copyhold eſtate are, That it 
hath been demiſed time out of mind by copy of 
court-roll ; and that the tenements are parcel of 
or within the manor. A manor is loſt where 
there are no cuſtomary tenants or copyholders: 
and if a copyhold comes into the hands of the . 
lord, and he leaſes it for one year, or half a year 
or for any certain time, it can never be granted 
by copy after; and if a copyholder bargains and 
ſells his copyhold to a leſſee for years, Cc. his 
copy hold is extinguiſhed. Co. Lit. 58. 4 Rep, 
24. 2 Danv. Abr. 176, 20g. ; 

Theſe copyhold eftates are moſt commonly 
for three lives: and when any copyholder for 
life refuſeth to pay his rent, or upon ſummons 
refuſes to come to court and be ſworn of the 
homage, or to make preſentment ; if he com- 
mits voluntary waſte, or cuts down timber on 
his copyhold lands, except it be for reparations, 
they are forfeitures of his copyhold : but a co- 
8 for life committing waſte ſhall not for- 

eit the eſtate of him in remainder: and action 
of the caſe lies for him in remainder againſt co- 
E for life that commits waſte. A copy- 
older may make a leaſe for one year of his 
eſtate, by the general cuſtom, and no more, 
without 
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without incurring a forfeiture; but he may 
make ſuch a leaſe for a year, and covenant wi 
the leſſee, that after the end of that year, he 
ſhall have the ame for another year, and fo du- 
ring the ſpace of ſeven years, &c. Cro. Elix. 
880, Cro. Car. 7. 3 Lev. 128. Cro. Jac. 
300. 6 Mad. 468, 
The grant of copyhold eſtates regularly paſ- 
ſeth by ſurrender and admittance: a copyholder 
cannot transfer his inteteſt to a ſtranger, other- 
wiſe than by ſurrender to the lord, to the uſe 
of him that is to have the eſtate, By the com- 
mon cuſtom of copyhold . eſtates, copyholders 
may ſurrender in court, and need not alledge 
any particular cuſtom for it: though if they 
ſurrender out of court, into the hands of the 
lord by cuſtomary tenants, Sc. particular cu- 


ſtom mult be pleaded ; ſurrenders may be made 


by attorney, but not admittances. Copyhol- 


der for life pleaded a cuſtom, that every copy- 


holder for life might in the preſence of two 
other copyholders appoint who ſhould haye his 
after his death, without any ſurrender to 
his uſe 3 and that thoſe copyholders might aſſeſs 
a fine, Ic. and it was adjudged a good cuſtom, 
And by the cuſtom of ſome manors, where co- 
ppbold lands are granted to two or more per- 
ſons for their lives; the perſon firſt named in 
the copy may ſurrender all the lands. Co. Lit. 
58, 59. 9 Rep. 75. Rol. Abr. 500. 4 Leon, 
238, Ne,. Abr. 497. | 
A cuſtom to compel a lord to make a grant, 
is againſt law; though ic may be good to admit 
a tenant. On admittances, a fine is paid to the 
lord; and fines may be due on every change 
of the lord or tenant, and are either certain by 
cuſtom or uncertain z but muſt be i 
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In caſe of ſurrender, it is ſaid the lord may 


make what fine he pleaſes. - A heriot is due to 
the lord of the beſt beaſt, or other thing, u 


the death of a copyholder for life, or in fee; 


and is diſtinguiſned into heriot- cuſtom and he- 
riot-ſervice ; for the firſt the lord may ſeize any 
beaft of the tenant any where, and for the laſt 
may diſtrain on the land, &c. And a lord may 
take a diftreſs of any man's beaſts which are 
upon the lands, and retain them until the heriot 


3s ſatisfied, Moor 788. 4 Rep. 27, 28, Coke 


Copybold 24, 31. Plowd. 96. 


2. A copyhold eſtate in fee is copyhold of | 
inheritance, to hold to a man and his heirs. 


Where there is tenant for life, remainder in fee 
of a copyhold; he in remainder may ſurrender 


his eſtate: the admittance of copyholder for life 


is an admittance of him in remainder; and the 
. remainder man may after the death of tenant 
for life, ſurrender without being admitted, Cro. 
Eliz. 504. 3 Leon. 329. ; 
In admittance of copyhald tenants upon vo- 
Juntary grant, the lord is proprietor 3 but in ad- 
mittance upon ſurrender, or by diſcent, he is 


only an inſtrument of conveyance : on a ſurren- 
der, the perſon making ir, continues tenant till 


the admittance of the ſurrenderee; but he can- 
not paſs away the land, or ſubject it to any other 


incumbrances than at the time of the ſurrender: 


and till admittance, which is the giving of poſ- 
ſeſſion, the tenant hath not an eſtate therein 
which he may ſurrender.” But the heir of a co- 
pyholder may enter, and bring treſpaſs, before 
admittance, he being in my diſcent; and may 
ſurrender before his admittance, though he is not 
a complete tenant, to be ſworn of the homage 
jury, or maintain a plaint in the lord's court, 

A ſurren- 
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A ſurrender out of court is to be preſented at 


the next court; and if the ſurrenderor or ſur- 
renderee die before preſentment, it is held a 
preſentment- afterwards makes it good : tenants 
refuſing to preſent are compellable in the lord's 
court: and the lord not doing right may be 
compelled to it in chancery. 4 Rep. 21, 22. 
Compl. Cop. Set, 39. Lit. Rep. 234. Cro. 
Eliz. go. —_ Re i 
If the heir of a copyholder in fee, being of 
age, do not come in and be admitted, upon 
three ſolemn proclamations, - made at three ſe- 
veral courts, if the death of his anceſtor be pre- 
ſented, he may forfeit his eſtate: but if an in- 
fant come not in to be admitted, it is no for- 
feirure z ſo one beyond ſea, &c. And by parti- 
cular cuſtom theſe forfeitures may be mitigated, 
and the copyholder only amerced. No infant 
or feme covert, ſhall forfeit any copyhold lands 
for their negle& to come to court to be admit- 
ted, or refuſal to pay any fine; but on their 
defaults, the lord or his ſteward may name a 
guardian or attorney, and ſo admit them z and 
enter on the land, and receive the rents, c. till 
the uſual fine is paid. 4 Rep. 27. Stat. 9 Geo. c. 2. 
Some ſtatutes extend to copyhold lands, and 
ſome nat; the ſtatutes of fines bar copyhold 
eſtates ; and they are within the ſtatutes of li- 
mitation, and the acts againſt bankrupts: but 


copyholds are not within the ſtatute of join- 


tures, or of uſes; nor ſhall be extended in exe- 
cution. Sav. 67. Gilb. Ten. 160, 185, 243. 
Rol. Abr. 888. Cro. Car. 44. Hardr. 433. 
O. Benl. 163. 3 Co. 9. 6 Vin. Abr. 169. pl. 4. 
3 Read. Stat. Law 123. 2 Inſt. 396. Co. Cop. 
149. A copyhold cannot be entailed by ſta- 


tute, but by cuſtom it may; and as copyholds - 


may 


my 
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the tail be cut off by ſurrender: and a ſurrender 
may be to the uſe of a man's will, Sc. A plaint 
may be made in the court of the manor, in na- 


ture of a real action; and a recovery ſhall be 


had thereon againſt tenant in tail, which ſhall 
be a diſcontinuance to the eſtate- tail. Cro. 
Elix. 879. 4 Rep. 22. Co. Lit. 60, Brownl. 
121. Stat, 18 Ed. ſt. 4. 32 H. 8. c. 2. 13 

Copyholds deſcend according to the rules and 


manxims of the Common Law: but copyhold 


inheritances have no collateral qualities, which 
do not concern the diſcent; as to make them 
aſſets, to bind the heir; or- whereof the wife 
may be endowed, Sc. Tho? by particular cu- 
ſtom, a huſband may be tenant by the curteſy, 
and the wife be tenant in dower, Sc. Cro. 
Eliz. 148, 361. LSE: | 
3. The copyholder's-widow's eſtate is created 
by cuſtom; and in ſome manors every man's 
life hath a widow's eſtate annexed to it, and in 
others only thoſe lives that are purchaſers. 
As this tenure during widowhood ariſes out 
of the huſband's eſtate; therefore his admit- 
tance is the admittance of her: and ſhe who 
hath a widow's eſtate by the cuſtom of the 


manor, on the death of her huſband is not 


obliged to pay a fine to the lord, Sc. her 
eſtate being only a branch of the huſbands, 
Alſo when a cuſtom is, that the wife of every 
copyholder ſhall have her Free. Bench, after the 
death of the hufband, the law caſts the eſtate 
upon the wife, ſo that ſhe-ſhall have it before 
admittance, &c, Hut. 18. Hob. 181, 2 Danv. 
Ar. 184. | | 
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But where a wife is entitled to her Free- 
Bench by cuſtom, and a copy folder in fee ſur- 


renders to the uſe of another, and then dies, it 


hath been adjudged that the ſurrenderee ſhould 
have the land,” and not the wife: becauſe the 
wife's title doth not commence till after the 
death of her huſband z but the ſurrenderec's 
ticle begins by the ſurrender, and the admittance 
relates to that. Co. Lit. 59. Salk. 185. 12 
Med. 49. ; | 

A married woman may receive a copyhold 
eſtate by ſurrender from her huſband, becauſe 
ſhe comes not in immediately by him ; but by 
the admittance of the lord according to the ſur- 


render. A feme covert is to be ſecretly exa- 
mined by the ſteward, on her ſurrendering her 


eſtate. 4 Rep. 29. 1 Inf. 49. 
If any copyholder, paying the ſervices due, 


be ejected by the lord, he or ſhe ſhall have treſ- | 


paſs againſt him 4 Rep. 21. 


Form of a grant . copybold eſtate. 


Manor of * T a court baron of F. P. 
3— &« eſquire, lord of the ma- 
d nor aforeſaid, held for the faid 

© manor, the day of, &c. in the 

fourth year of the reign of the 

* lord George the third, by the 

grace of God, king of Great 

« Britain, France and Ireland, 

* defender of the faith, &c. and 


in the year of our lord 1764. 


* before T. M. gentleman, ſte- 
* ward there, it was inrolled 


among 
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© among other things, as. fo 


© lows: | 2 
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* A T this court came A. B. and took of the 
6 lord of the manor aforeſaid, by the de- 
< livery of the ſteward aforeſaid, one meſſuage 
or tenement, and thirty acres of land, mea- 
dow and paſture, with their appurtenances 
within. the aforeſaid manor, late in the tenure 
of C. D. deceaſed : To have and to hold the ſaid 
tenement, and thirty acres of land, with all 
and ſingular the appurtenances, unto the afore- 
ſaid A. B. and alſo to E. and . his ſons, for 
the term of their lives and the life of either of 
them longeſt living ſucceſſively, at the will of 
the lord, according to the cuſtom of the ma- 
nor aforeſaid z By the rent of fix ſhillings and 
eight pence by the year, and for a heriot when 
it happens, twenty ſhillings, and by all other 
rents, works, ſuits, cuſtoms and ſervices there- 
fore due, and of right accuſtomed z and for 
ſuch eſtate and entry ſo in the premiſſes had, 
the aforeſaid A. B. gives to the lord for a 
fine ſeventy-five pounds beforehand paid, and 
ſo he is admitted tenant thereof, and does 
his fealty, but the fealties of the others are 
* reſpited until, &c. Dated by copy of the 
“rolls of the aforeſaid court, the day and year 
* aboveſaid.* 
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Examined with the rolls 
of the ſaid court, 


By me T. M. ſteward ers- 
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_ "copybold lands. 


Tape court came E. B. who claims to hold 
for the term of his life, and the life of 
i Wh his ſon, by copy of court-roll of the manor 


"© there, bearing date, Cc. one tenement called, 


Ec. with the appurtenances, within the manor 
© aforeſaid; and all and ſingular the premiſſes, 
and the whole eſtate thereof, right, title, in- 
tereſt, poſſeſſion, reverſion, claim and de- 
mand of him the ſaid E. B. and T. his fon (the 


together with a copy thereof made now to be 
cancelled, into the hands of the lord in the 
aforeſaid court he hath ſurrendered, that the 
aid lord may do therewith according to his 
will, from whence there accrues to the lord a 
heriot, which is included in the fine here un- 
derwrittenz whereupon to this ſame court came 
the aforeſaid E. B. and T. his ſon, and took of 


the ſte ward, the aforeſaid premiſſes, with the 
appurtenances: To have and to bold the tene- 
ment and premiſſes aforeſaid, with all and fin- 
gular the appurtenances, to the aforeſaid E. B. 
and T. B. and alſo to M. B. daughter of the ſaid 
E. B. for the term of their lives, and of the 
life of the longeſt liver of them ſucceſſively, at 
the will of the lord, according to the cuſtom 
of the manor aforeſaid; by the rent therefore 
by the year of 187. gs. and one heriot, when 
it ſhall happen, and by all other rents, bur- 
dens, works, ſuits, cuſtoms and ſervices for- 


* merly due, and of right accuſtomed ; and the 
g * aforeſaid 


ſaid E. being ſole purchaſer of the premiſſes) 


the lord in the ſaid court, by the delivery 
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* aforeſaid E. and T. to have ſuch eſtate, and 
entry on the premiſſes, give to the lord for a 
fine 100. before- hand paid; and fo the afore- 
* ſaid E. is admitted tenant thereof, and doth 
his fealty to the lord, but the fealties of the 
ſaid 7. and M. are reſpited, until, Cc. 


The ſeveral other heads of the chapter relate 
particularly to, N 
1. Anceſtors and the laws concerning them. 
2. Heirs to perſons dying ſeiſed of lands. 
3. Executors appointed by will. 

4. Adminiſtrators by ſtatute, 


1. Anceſtor ſignifies as much as a predeceſſor, 
or one that has gone before in a family: but the 
kw makes a Aference between what we com- 
" monly call an anceſtor, and a predeceſſor; the 
one being applied to a natural perſon and his an- 
ceſtors, and the other to a body politick and their 
predeceſſors. n 
A prepoſſeſſor of an eſtate hath been called 
anceſtor; and thefe is homage anceſtrel, and 
Tome writs that are called ancefirt), Oc. Homage 
Aunceſtrel is where a man and his anceſtors have 
time out of mind held their land of the lord bß 
: homage, or ſervice of ſubmiſſion ; and ſuch lord 
is obliged to acquit the tenant againſt all other 
lords above him, and if the tenant is impleaded, 
mall warrant the land, c. But there muſt be 
a double preſcription for it; ſo that the ſame te- 
nant and his anceſtors, whoſe heir he is, is to 
hold the ſame land of the ſame lord and his an- 
ceſtors alſo, whoſe heir the lord is, time out of 
memory, Sc. Terms de Ley 392, Lit, Se. 
85. F. N. B. 269. e ee 
2 The 


The. writs anceſtrel are ihe aſſiſe of Mert & 
' Anceſtor, and Darrein Preſentment ; where a man's 
- anceſtor dies ſelſed of lands, or preſented to a 
church, c. to xecover the ſame from an ahator 
or diſturber. Reg. Orig. 123, 30. 
2. An heir is one that ſucceeds by diſcent, 

to lands, tenements and hereditaments, being 

an eſtate of inheritance: and a perſon cannot 
be heir gil after the Seach of the anceſtor z fot 
in his life-time, be is only heir apparent, or at 

law. Co. Lit. 8. 10 , 2 

The word Heirs compiehends heirs of heirs 
in infinitum:. if lands are given to a man and his 
heirs, all his heirs ate ſo totally in him, that he 

may give bis lands co whom he will. But 4 
baſtard; an alien, though born in lawful wed- 
k ; perſons attainted of treaſon or felony 
whoſe blood is corrupted, may not be heirs: 
An ideet or lunatick, one excommunicated, an 

autlay in debt, treſpaſs, perſons attainted in 4 

Ptemunire, Sc. may be heir to a man. Co. 

. eee eee 

An anceſtor could not by the Common Law, 
convey away lands by will from his heirs at law, 
without conſent of the heir; hut by the Stat. 

32 H. 8. of wills, the law is altered in that 
point. The heir being very much favoured at 

law, dubious words in a will ought to be inter- 

preted for bis benefit; and not to diſinherit him: 
an heir ſhall enforce an adminiſtrator to pay 
debts with the perſonal eſtate, to preſerve the 

. Inheritance: he is not bGund in the bond of his 
anceſtor, unleſs expreſly bound; if in a bond 4 
man binds his heirs, but not himſelf; it is void. 
A man ſhall never bind his heir co warranty, 

Where he himſelf was nat bound: a grant of an 
annuity muſt be for a 2 and his n 
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the heir, though there be aſſets; and if named, 

an heir ſhall not be bound, except there be aſ- 

ſets, as lands, c. by diſcent. 2 Lil. Abr. 11. 

Ney 185. 2 Saund. 136. Co. Lit. 386, 144 
Canc. Rep. 2, 280. 


Where Cefuy que 7 ruſt dies leaving a truſt 


in fee · ſimple to deſcend to the heir; this cruſt 
will be affers by diſcent in the heir's hands, and 
de liable to the obligation of his anceſtors: and 
_ *tis ſaid, when aſſets deſcend, a Scire facias for 


debt lies againſt the heir of an heir, to the tenth 


degree. Heirs and executors are both rg 
able upon ſpecialties : but if the heir is ſued 


the debt of his anceſtor and pays it; he ſhall 


be reimburſed by the executor of the obligor, 


who hath "erg aſſets. 29 Car. 2, 3. perpe- 


tuated by 1 Fac. 2. c. 17. 5. N 56. Dy. 
30g. Cbanc. Rep. 74. 


An heir may bring an action againſt one that 


- injures the monument, c. of his anceſtor. 
And the coffin and ſhroud of the deceaſed are 
the executor's or adminiſtrators 3. but the dead 
© body belongs to no one: tho” in all caſes where 
taken away, actions and proſecutions may be 
had. 2 Inff, 202. See Aion of debt, &c. 


3. Executor is he to whom the execution or 


N e. of a man's will is committed after 


is death. All perſons that are capable of ma- 


king a will may be executors; and ſo may ſome 
others; as an infant may be executor, but not 
 a&@ till ſeventeen years of age; a woman covert 


may be appointed executor z ſo may an excom- 


municate or outlawed perſon, c. But popiſh 
recuſants convict cannot be executors. 4 I. 


335 5 Rep. 29. 6 Rep. 67. 
fa 


man, who is neicher executor or admioi- 


ſtrator, acts as an executors as When he takes 


into 
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into his hands the goods of the deceaſed, and 


converts them to his own uſe, or alters the 


perty by ſale, &c. or if he deliver the to 
creditors or legatees; receive any debt due to 
the deceaſed, Cc. he is executor in his oẽn 


wrong, and ſhall be ſued as executor: but every 


taking of the deceaſed's goods, is not an ac- 
ceptance to make one chargeable z for if a man 
take away his own. goods in the houſe of the 


deceaſed z or uſe ſome of the goods of the de- 
ceaſed in the neceflary occaſions of his family; 
bury the deceaſed, and ſell his goods for that, 
purpoſe, &c. theſe will not make a man exe- 
cutor in his .own wrong. 5 Rep. 31. 8 


Rep. 1353. 9 Rep. 39. Dy. 166. Noy's Max. 
e he? | | | 


4; | 
Executors legally appointed may accept or re- 


fuſe the executorſhip: and if there are many, 
and one proves the will, and takes upon him 
the executorſhip, it will do for all; but the reſt 
may at any time after join with him, and inter- 
meddle with the eſtate; but in caſe they all re- 


fuſe, none of them ever after will be admitted: 


here the ordinary, or where an executor dies be- 
fore the will is proved, grants adminiſtration 
with the will annexed. In the eye of the law 
all, who take upon them the executorſhip, are 
but as one executor; and moſt acts done by or 
to any one of them, are acts done by or to all: 
actions are to be brought by executors, in the 
name of all of them, altho? ſome refuſe the exe- 
cutorſhip z though he or thoſe only that admi- 
niſter ſhall be ſued, in actions againſt them. 
9 Rep. 37. Perk. 485. Co. Lit. 113. Rol. 
Ar. 924, 918. | ne | 
As an executor hath his power wholly by the 
will, he may take the | 2%. himſelf, or autho- 
J 3 rize 
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rize another to ſeize them for him; of may re- 
| leaſe an action, debt er duty, or do any thing 
as executor, before probate-of the will, ſo as 
uk afterwards proves itz unleſs it be bringing of 
actions for debts; Sc. to maintain which, he 
muſt ſhew the teſtament proved. His: office is 
to bury the teſtator in 4 decent manner, accor- 
ding to his rank, and with regard to the eſtate 
left: he is to make an inventory of all the goods 
and chattels of the deceaſed, with their value, 
and all debts due to the teſtator; then prove 
the will in common form before the ordinary, 
by his own oath, or by witneſſes, if required ; 
and being exhibired in the regiſter's office of the 
eccleſiaſtical court, a copy in parchment is deli- 
vered the executor, under the ordinary's ſeal, 
which is the ptobate: and when all this is done, 
an executor muſt pay all debts, before legacies, 
in the order following, o#z.- After the funeral 
charges, the king's debt ĩs to be preferred z then 
debts on judgments and ſtatutes; debts on mort- 
gages, bonds and other ſpecialties; rent, fer- 
vants wages, debts on ſhopbooks, ' &c. Plowd, 
277. Co. Lit, 293. 3 Rep. 28, 1. _ Not. Ar. | 
917. „926. Perk, 486. 
mongſt debts of equal e the executor 
may pay himſelf firſt: dut if he pay the debrs 
in any other order, he is anſwerable for the debts 
of a higher degree, altho* it be ont of his own 
eſtate. Thoſe debts, that are firſt ſucd for, ſhall 
be firſt paid 3 and where no ſuit is begun, the 
executor may pay the whole debt to any one 
creditor jn equal degree, though there be no aſ- 
ſets left to ſatisfy another any * of his debt. 
Where there are two executors, and one dies, debt 
is to be brought againſt the 1 Executor 3 
jor the furyivor and the execyrer « the decea- 


% 
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ſed: but in equity, the teſtator's. goods are lia- 


ble in whoſeſoever hands they are. And b \  _ 


v 1 - 


tute, executors of executors, ſhall anſwer, for. 


goods, as the firſt executor ; allo, they may bring. 
actions of debt, account, c. and executors 
ſhall have the like writs, actions and proceſs, 


as the teſtator might have had, and treſpaſs 


and damages for wrong done to him. Ney 


Max. 104. Leon. Ca. 304. Canc, Rep. 57. 


Stat, 4 Ed. 3. c. 7. 25 Ed. 3. ſt. 5. c. 8. 
After the debts. are paid by the executor, he 
is to pay the legacies; in pay ment w e 
may prefer a legacy to himſelf: then he may 
ay what legacies he pleaſes firſt z or pay each 
tee a part in proportion, if there be not 
enough to pay every one his whole legacy; and 
he is not bound to order, as in caſe of debts due 
from the teſtator. But if there be a ſpecifick 
legacy, as of a ſilver tankard, &c. this muſt be 
delivered before any other legacy; if there be 
aſſets: and where there is enough to pay all the 
legacies, they ſhall be paid; but when there is 
not enough to pay debts, or more, the legatees 
muſt loſe their legacies. If an executor pays 
out the aſſets in legacies, and afterwards debts 
appear, of which he had no notice, which he 


is obliged to pay; the executor by bill may. 


force the legatees to refund. Plow, $45: Of- 
fe. Hood 204, 217. 2 Ventr. 358. Cane. Rep. 
F Nn 

All the goods and chattels, which belong' d to 


the teſtator at the time of his death come to the 


executor as aſſets, and make him liable to the 
debts and legacies of the creditors and legatecs: 
goods, chattels, debis, Cc. recovered by the 
executor, by action after the death of the teſta- 
ſtor, ſhall be accounted aſſets; not before reco- 
8 A 4 vered, 
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vered. If an obligee makes his obligor execu- 
tor, this is a releaſe in law of the debt: but it 
ſhall be aſſets in his hands; and where an exe. 
cutor hath a bond, and releaſes the debt, tho! 
without conſideration, it will be aſſets. On a 
Scire facias againſt an executor, he cannot plead 
fully adminiſtered; but muſt plead ſpecially, 
that no goods of the teſtator are come to his 
hands: ſpecial bail is not required of heirs, exe- 


cutors, c. in any action brought for the debt 
of the teſtator; and executors and adminiſtra- 


tors ſhall pay no coſts. 6 Rep. 47. Co. Lit. 
374. 8 Rep. 136. Lil. Abr. 568, 24 H. 8. 
„ e e ee 


4. An adminiſtrator is one who hath the goods 
of a man dying inteſtate, without making any 
will, committed to his charge by the ordinary: 
who muſt make an inventory of the goods of 
the deceaſed, in the preſence of two creditors 
the next of kin, or two neighbours, and deliver 
it upon oath to the ordinary. n 

The ordinary of every dioceſe is to appoint 
adminiſtrators, to gather up and diſpoſe of the 
goods of the deceaſed ;' account for them, Sc. 
by the Stat. Weſt. 2, 13 Ed. 3. c. 19. And 
on granting adminiſtration, bond with ſureties 
are taken for faithful diſcharge of truſt, and ren- 
dering accounts. 22 & 23 Car. 2. c. 10. per- 
petuated by 1 Fac. 2. c. 17. . 5, Widows, 
and. the neareſt of kin, are to be apointed ad- 
miniſtrators; and the mother ſhall have admi- 


niſtration of goods of a child, before a brother 


or ſiſter, Sc. The huſband ſhall be admini- 
ſtrator of the wife's goods, and the wife of the 
huſband's; and if there be no huſband or wife - 


left on the death of either, then is adminiſtra- 


tion granted to children, ſons or daughters; if 
- | no 


no children alive, to father or mother; and if 
none ſuch, to brother or ſiſter; and then to next 
of kin, as uncle, aunt, couſin, 2 1 H. g. c. 4, 5. 
4 Rep. 51. Venir. 217. T. 599 : 

A perſon of the half blood, is in equal degree 
of kindred, to have letters of adminiſtration, as 
one of the whole blood: and adminiſtrators are 
to diſtribute equally between whole blood and 
half blood. A creditor or other perſon, may 
be made ad miniſtrator; and where adminiſtra- 
tion is neglected, the ordinary may grant to a 
ſtranger letters to gather the goods of the inte- 
ſtate; or may take them into his own hands, 
to pay the deceaſedis debts, in ſuch order as an 
executor qr adminiſtrrtor ought to do it. Where 
adminiſt ration is granted, it ſhall not be revo- 
ked without juſt cauſe ; though if granted where 
not grantable, may be repealed by delegates: if 
an adminiſtrator die, his executors are not ad- 
miniſtrators; but new adminiſtration ſhall be 
had. Lil. Mr. 40. 2 Lev. 173. 8 Rep. 136. 
Lu is {Mow 

The eſtates of perſons dying inteſtate, are to 
be diſtributed by adminiſtrators, one third to 
the wife, and the reſidue equally amongſt the 
children, and their repreſentatives ; if no chil- 
dren, one moiety of the perſonal eſtate is to go 
to the wife, and the reſt equally to the next of 
kin: and if no wife, but children, it ſhall be 
diſtributed amongſt the children; and if no chil- 
dren nor wife, to go to the next of kin in equal 
degree. But this is not to extend to eſtates of 
feme coverts, Sc. And where children die after 
their father, without wife or child, the mother, 
and every brother and ſiſter, and their repreſen- 
tatives, ſhall have equal ſhares in their eſtates. 
No repreſentatives ſhall be allowed after brothers 


* 


and 
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| tion will lie, as for and againſt an executor; and 


Ot the Laws relating to Marrlage, 


Ot Enates,” Anceſiozs, Þeſrs, c. 
and fiſters children; and children advanced in 
the inteſtateꝰs life · time, are excepted by the ſta- 
tore 22 24 Car. 2. c. 10. 14 Ges. 2. c. 20. 
. 9. 29 Car. 2. "wy; «i hangs wg ons A 
1 Fac. 2. c. 17. . 5. 

Againſt an adminiſtrator; and for him, ac- 


he ſhall be charged to the value of goods, and 
no further, unleſs he waſte the goods of the in- 
teſtate: but an adminiſtrator can do e Dea 
adminiſtration" is + courage "Ot 307. 


Baſtardy, Infants, e Luna: 
ticks. 

ARRIAGE. ſignifies the af 

conjunction of man and woman in a 


M conſtant ſociety and agreement of li- 


ving together, till the contract is diſſolved by 
death or breach of faith, or ſome notorious 

miſbehaviour, deſtructive of the ends for which 
it was intended: and mutual conſent between 
parties 'tis ſaid makes the marriage, before 
conſummation. I ſhall divide this ſubject of 
nine into. divers ow or branches, wy 


1. How marriages are ſolemnized, 


2. What perſons may marry, 
g. Contracts of marri 


4. Rights of — niſe- 1 
5• Wc nan monrgn 


1. Mar- 


r 


— 


', 


ot Partlage, Vattarby, Sc. 


1. Marriage was inſtituted in a tate of inno- 
cence, for preſer vation thereof,- and is one f. 
the rights of human nature; and as to the ſo- 


lemnization of marriage, this is a civil right, 
regulated by the laws and cuſtoms of the king- 


dom or country where we reſide; and every 


ſtate allows ſuch privileges to the parties as it 
deems expedient, and denies legal advantages to 


thoſe who refuſe to ſolemnize their marriage in 


the manner it requires: but they cannot dif- 
ſolve a marriage celebrated. in another manner, 
marriage being of divine inſtitution, to which 
only a full and free conſent of the mind is neceſ- 
ſary. Moor 170. 5 s wy ; 
There is a marriage in right or in poſſeſſion-z 
and marriage de facto, or in reputation, as 
quakers, c. which is allowed to be ſufficient to 
give title to a perſonal eſtate: tho? in the caſe of 


a Diſſenter, who was married to a woman by a 
miniſter of the congregation, not in orders, it 


was held, that when a huſband demands a right 


due to him as huſband by the eccleſiaſtical law, 


he ought to prove himſelf a huſband by that 
law to intitle him to it: yet this marriage was 
not a meer nullity, becauſe by the law of na- 


ture the contract is binding. Marriages by Ro—-— 


miſh Prieſts, whoſe orders are acknowledged by 
the chuch of England, will have the effect of a 
legal marriage in ſome inſtances; as in the caſe 


of Mr. Fielding, who was married by a Romiſn 


prieſt to Mrs. Fadſworth: this was held to be 
ſuch a marriage, as to make it felony in him to 
marry afterwards to the dutcheſs of Cleveland. 
4 Read. Stat. Law 200. 2 Bums Eccleſ. Law 
30. but marriages ſhould be ſolemnized accor- 
ding to the rites of the church of England, for 


the parties to be intitled to the privileges at- 


tending 


2 
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tending marriage here; as dower, thirds; Sc. 
Leon, 53. Wood's Infl, 59. | Salk. 119; 


Jo guard againſt; private marriages, it is or- | 


dained, that parſons, vicars or curates, marrying. 


any perſons, or employing other miniſters to do 
the fame, without publiſhing the banes of ma- 


trimony according to law, or without a licence 


for the marriage firſt had and obtained, ſhall for- 
feit 1000. the perfops ſo married 107. and pa- 
riſh-clerks, c. aſſiſting, knowing it to be fo, 


51. by the ſtatute 7 8 W. g. c. 35, And be- 
fore this ſtatute an information was exhibited 


againft a perſon for combination, in procuring a 
clandeſtine marriage in the night, without banes 
or licence, between a maid- ſervant and a young 
gentleman who was heir to an eſtate; and the 
parſon being in liquor was fined 100 marks, 
and ordered to be committed ?cill paid: but it 
does not appear that the marriage could be made 


void. Cro. Car. 557. | 


By the ordinances of our church, when per- 
fons are to be married, the banes of matrimony 
ſhall be publiſhed in the pariſh-church where 
they dwell three ſeveral ſundays or holidays, in 
the time of divine ſervice; and if at the day ap- 
pointed for their marriage, any man do alledge 
any impediment, as precontract, conſanguinity, 
or affinity, parents not conſenting, where under 


age, c. why they ſtould not be married, and 
become bound with ſufficient ſureties to prove 


his allegation; then the ſolemnization muſt be 
deferred, until ſuch time as the truth is try'd : 
and no miniſter ſhall celebrate matrimony be- 


tween any perſons without a faculty or licence, 


except the banes have been firſt publiſhed, as 
directed by the book of common prayer, upon 


pain of ſuſpenſion for three years; nor ſnall any 


miniſter, 
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| miniſter, under the like pain, pin any perſons 


in marriage who are ſo licenſed, at any unſea- 
ſonable times, or in a private place, Gr. Ru- 


 "brith, Canon 62, 


And on granting of licences for marriage, 
Affidavit or oath is to be firſt made before one 
of the doors of the commons, by the man, that 
he and the woman live at ſuch a place, Sc. and 
are willing to marry each other; that there is 
no impediment of precontract, conſanguinity, 
Sc. or any ſuit depending in any eccleſiaſtical 
court, touching any contract of marriage of ei- 


ther of the parties with any other, Sc. And 


then a Bond is entered into, to the like effect, 
as to there being no impediment of precontract, 
or any ſuit depending, Sc. that neither of the 
parties are of better eſtate than ſuggeſted; and 
that the marriage be openly ſolemnized in the 
church mentioned, in canonical hours, between 
eight and twelve in the morning, &c. Licences 
to the contrary ſhall be void; and the parties 
marrying are ſubject to puniſhment as for clan- 
deſtine marriages. Can. 102. . 


There are ſome things diſuſed on granting 


Licences; as the teſtification of witneſſes of the 
conſent of parents; and celebrating the marri- 
age in the pariſh-· church where one of the par- 

ties dwelleth, c. and not withſtanding the ca- 


nons, marriages of perſons of quality are fre- 


quently in their own houſes, out of canonical 
hours, in the evening; and often ſolemnized 
by others in other churches, Cc. which thin 
ate diſpenſed with, in regard to the ſubſtance of 
the marriage, to make the ſame good without 
all the ceremonies. But no, 
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All banns of matrimony ſhall be publiſhed 


% 


n an audible manner in the pariſh-church, or 
in ſome publick chapel, in which banns of 


* matrimony have been uſually publiſhed, be- 


« longing 10. ſuch pariſn or chapelry wherein 
the perſpns to be married dwell; according 
to the form preſcribed by the rubric prefixed 


< to the office of matrimony in; the book of 
common prayer; upon three Sundays preced- 
ing the ſolemnization of marriage, during the 


time of morning ſervice, (or of evening ſervice, 
if chere be no W ſervice in ſuch church or 
t 


« chapel-upon any of thoſe Sundays) immediate- 


ly after the ſecond leſſon: and when the per- 

ſons to be married dwell in diverſe pariſhes or 

chapelries, the bangs ſhall be publiſhed in the 

church or chapel belonging to ſuch pariſh ot 
4 Ka ac, wherein, each of them dwell; and 
Where 


th or either of the perſons to be mar- 


ried dwell in any extraparochial place, having 
no church or chapel wherein banns have been 
_ © uſually publiſhed, then the banns ſhall be pub- 


« liſhed in the pariſh-church or chapel belong- 
© ing to ſome. pariſh or chapelry adjoining to 


' © {uch extraparochial place: and where banns 
_ * ſhall be publiſhed in any church or chapel be- 
©* Jonging to any pariſh adjoining to ſuch extra- 
_ © parochial place, the parſon, vicar, miniſtet 
or curate, publiſhing ſuch banns, ſhall under 


his hand certify the publication thereof, in 


* ſuch manner as if either of the petſons to be 


married dwelt in ſuch adjoining pariſh, and all 
other rules preſcribed by the ſaid rubrick, con- 
© cerning the publication of banns, and the ſo- 
© lemnization of matrimony, not hereby altered, 
* ſhall be obſerved: and in all caſes where banns 


| * ſhall have been publiſhed, the marriage my 


— 


antes Webs s- 

be ſolemnized in one of the pariſn-· churckes 
< or chapels where ſuch banes have been pub- 
< Jiſhed.” Stat. 26 Geo. 2. c. 33. fr. 

No parſon, vicar, miniſter or curate ſhall 
be obliged to publiſh.the banns of matrimony 
between any perſons, unlels the perſons to be 
* married ſhall ſeven. days before the time re- 
« quired for the firſt, publibation of ſuch banns, 
© cauſe to be delivered to ſuch parſon, c. a 
* notice in writing of their chriſtian and ſur- 
* names, and of their reſpective abodes within 
ſuch parifh, chapelry or extraparochial place, 
and of the time during which they have dwelt 
in ſuch houſes reſf vely,” I. fect. 2. 

No parſon, Ge. folemnizing marriages be- 
« tween perſons, both or one of whom ffull be 
© under the age of 21 years, after banns pub- 
« liſhed, ſhall be puniſhable by eccleſiaſtical den- 
« ſures, for ſolemnizing ſuch marriages Without 
« conſent of parents or guardians, whoſe con- 


« ſegt is required by law, unleſs ſuch parſon, Ac. 


« have notice of the diſſent of ſuch parents or 
« guardians. And in caſe ſuch parents or guar- 
« dians, or one of them, publicly caufe to be 
declared, in the church or chapel Where the 


_ © banes ſhall be ſo publiſhed, at the time of 
© ſuch publication, their difſent to ſuch mar- 


* rirage, ſuch publication of banns ſhall be void. 
Id. ſet. 3. | 
No licence of marriage ſhall be granted, by 
any perfon having authority to grant ſuch li- 
© cences, to ſolemnize any marriage in any other 
church or chapel, than in the 'parifh church 
or public chapel belonging to the pariſh or 
* chapelry, within which the uſual place of 
_ * abode of one of the perſons to be married 
© ſhall have been for four weeks, immediately 
© before 
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before the granting ſuch licence; or where 


both or either of the parties to be married 


„ dwell in any extraparochial place, having no 


church or chapel wherein banns have been uſu- 
ally publiſhed; then in the pariſh church or cha- 
8 pel belonging to ſome pariſh or chapelry ad- 
_ © Joining to ſuch extraparochial place.“ 1. 
ng ap 
Er 


Al pariſhes where there ſhall be no pariſh- 


church or chapel, or none wherein divine ſer- 
vice ſhall be uſually celebrated every Sunday, 
may be deemed extraparochial places for the 
< purpoſes of this act. Id. ſe. 5... - 


Nothing herein contained ſhall deprive the 


_ ©: archbiſhop of Canterbury and his officers, of 


© the right which hath hitherto been uſed, in 


virtue of 25 Hen. 8. c. 21. of granting ſpecial 
_ © licences to marry at any convenient time or 
place.? Id. e.6,. * 


No ſurrogate deputy by any eccleſiaſtici 


judge, who hath power to grant licences of 


marriage, ſhall grant any ſuch licence, be- 


fore he hath taken an oath before the ſaid 
judge, faithfully to execute his office accord- 
ing to law to the beſt of his knowledge, and 


< hath given ſecurity by his bond in the ſum of 


100 l. to the biſhop of the dioceſe, for the 


faithful execution of his office.” Id. ſect. 7. 
© If any perſon ſhall ſolemnize matrimony in 

: ny other place than a church or public cha- 

« pe), where banns have been uſually publiſhed, 


_ © unleſs by ſpecial licence from the archbiſhop 


of Canterbury; or ſhall ſolemnize matrimony 


without publication of banns, unleſs licence 


© of marriage be firſt obtained from ſome per- 
* ſon having authority to grant the ſame; every 
s perſon wilfully ſo offending and nn 

6 « ſha . 


IJnkants, Weots. 


© be tranſported to ſome of his majeſty's planta- 
© tions in America, for 14 years, according to 
the laws for tranſportation of felons. And all 
* marriages ſolemnized in any other place than 
© a church or ſuch publick chapel, unleſs by 
* ſpecial licence as aforeſaid, or wi hout publi- 
cation of banns, or licence of marriage from a 
« perſon having authority to grant the ſame, 
© ſhall be void.“ Id. ſe. 8. 


All proſecutions for ſuch felony ſhall be 


© commenced within three years after the offence 
committed.“ Ia. ſect. g. | 

After the ſolemnization of any marriage un- 
der a publication of banns, it ſhall not be ne- 
* ceſſary in ſupport of ſuch marriage, to give any 
© proof of the dwelling of the parties in the re- 


ſpective pariſhes or chapelries wherein the banns 


* were publiſhed; or where the marriage is by 
© licence, it fhall not be neceſſary to give any 
proof that the uſual place of abode of one of the 
parties, for four weeks as aforeſaid, was in the 
* pariſh or chapelry where the marriage was ſo- 
* lemnized; nor ſhall any evidence in any of the 
* faid caſes be received to prove the contrary in 
* any ſuit rouching the validity of ſuch marriage.” 
Ad. jet. 10. 

All marriages ſolemnized by licence, where 
either of the parties, not, being a widower or 
* widow, ſhall be under the age of 21 years, 
* which ſhall be had without the conſent of the 
* father of ſuch of the parties ſo under age, if 
* living, or if dead, of the guardians of the per- 
© ſon of the party ſo under age, or one of them; 
and in caſe there be no ſuch guardian, then of 


the mother, if living and unmarried ; or if there 


* be no mother m_y and unmarried, then of 


© a guardian 


« ſhall be adjudged guilty of felony, and ſhall 
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aA guardian of the perſon appointed by the cout 
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© of Chancery, ſhall be void.“ Id. ſe. 11. ' 
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tion; and ſuch entries ſhall be made on or 


Ila caſe any ſuch guardian or mother or any 


of them, whoſe conſent is made neceſſary, 
ſhall be non compos mentis, or beyond the ſeas, 


or ſhall refuſe their conſent to the marriage, it 


ſhall be lawful for any perſon deſirous of mar- 


.rying, in any of the before mentioned caſes, 
to apply by perition to the lord chancellor, 


who is hereby impowered to proceed upon 
ſuch petition in a ſummary way; and in caſe 


the marriage propoſed appear proper, the lord 


chancellor ſhal} judicially declare the ſame to 
be ſo by an order of court, and ſuch order 


| ſhall be deemed as good as if the guardian or 


mother of the perſon fo petitioning, had con- 
ſented to ſuch marriage. Id. ſed. 12. 

* The churchwardens and chapelwardens of 
every pariſh or chapelry ſhall provide books 
of vellum, or durable paper, in which all mar- 
riages and bannsof marriage reſpectively, there 
publiſhed of ſolemnized, ſhall be regiſtered: 
and every /page thereof ſhall be marked at the 
the number of ſuch page, begin- 
ning at the ſecond leaf with number one; and 
every leaf or page ſo numbered, ſhall be ruled 
with lines at proper and equal diſtances: and 
all banns and marriages publiſhed or celebra- 
ted in any church or chapel, or within any ſuch 
pariſh or chapelry, ſhall be regiſtered, prin- 
ted or written upon, or as near as may be to 
ſuch ruled lines; and ſhall be ſigned by the 
parſon, vicar, miniſter or curate, or by ſome 
other perſon in his preſence, and by his direc- 


near ſuch lines in ſucceſſive order, where the 
paper is not damaged or decayed, until a new 
book ſhall be neceſſary ;. and then the direc. 
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© tions aforeſaid ſhall be obſerved in every ſuch 


new book. And all books provided as afore - 


faid, ſhall belong to every ſuch pariſh or cha- 


pelry reſpectively, and ſhall be carefully pre- 


ſerved for publick uſe.* Id. ſe#. 14. 
All marriages ſhall be ſolemnied in the 
ſence of two witneſſes, beſides the mini- 
ſter who ſhall celebrate the ſame. And im- 
mediately after the celebration of every mar- 
riage, an entry thereof ſhall be made in ſuch 
regiſter; in which it ſhall be expreſſed, that 
the ſaid marriage was celebrated by banns or 


licence; and if both or either of the parties 


married by licence be under age, with con- 
ſent of the parents or guardians, as the caſe 
ſhall bez and ſhall be ſigned by the miniſter 
with his proper addition, and alſo by the par- 
ties married, and atteſted by ſuch two wit- 


neſſes. Id. ſect. 15. 


II any perſon ſhall, with intent to elude this 


act, wilfully inſert, or cauſe to be inferred, in 


the regilter book of ſuch pariſh or chapelry, 
any falſe entry of any thing relating to any 
marriage; or falſely make, alter, forge or 
counterfeit, or cauſe to be falſely made, &c. 
or aſſiſt in falſely making, Ic. any ſuch en- 
try in ſuch regiſter; or falſely make, Cc. or 
cauſe to be falſely made, c. or affiſt in falſely 


aforeſaid, or publiſh as true any ſuch falſe, al- 
tered, forged or counterfeited regiſter, or a 
copy thereof, or any ſuch falſe, &c. licence 
of marriage, knowing ſuch regiſter or licence 
of marriage reſpectively to be falſe, c. or 
if any perſon thall wilfully deſtroy, or cauſe 
to be deſtroyed, any regiſter-book of marri- 
ages, or any part of ſuch regiſter. book, wi:B 
intent to avoid any marriage, or to ſubj ct any 
WE, Y2 * perſon 


making, Sc. any ſuch licence of marriage as 
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judged guilty of felony, god 
„ ſhall ſuffer death. 14. e. 16. 
© This act ſhall not extend to the marriages 
< of any of the royal family. Id. fac. x7. - 
Nothing in this act ſhall extend to Scotland, 
© nor to any marriages amongſt Quakers, or 
* amongſt perſons profeſſing the Jews reli- 
gion, where both the parties to ſuch BATHE 
© ſhall be Quakers, or perſons — 4 ha 
8 Fewiſþ religion; nor ig any marriages ſol 
* nized beyond the ſeas.” Id. ſet. 18. 


The proof of a marriage may be by vingſice 
who were preſent at the ſolemniæation; by co- 
habitation of the parties; by publick fame and 
reputation; by confeſſion of the married perſons 
themſelves, altho“ their acknowledgment might 
only be to avoid the puniſhment of forgication ; 
and by divers other circumſtances; which if 
they amount to a half proof, ought to be ex- 
tended in favour of marriage rather than con- 
trary to it. Wood Civ. L. 122. 2 Burns Ec- 
clef. Law 36. pl. 5 

Eatry of Wr ; of perſons, as married, in 2 
church book is not poſitive evidence of the mar- 
riage, unleſs the identity of the perſons be proved; 
or that it be ſtrengthened with proof of cohabi- 
tation, or allowance of parties. 15 Vin. Abr. 


254. pl. 6. 2 Eq. Caf. Abr. 585. l.. * 


Rud. Law & Eg. 206. pl. 3 
The farm of a faculty or icgnen for 


marriage. 


DU MD by divine permiſſion lord 
biſhop of ip > To our well 11 -1 


3 


a * 


r 
_ "Infants, Weots. 
Chriſt A. B. of, Se. bätchelor, and C. D. of, 
c. ſpinſter, ſehderh greeting. Whereas you 
care, as is all , detetrhined to enter into 
« the holy ſtate of matt imony, and are very de- 
© firous of obtaining your marriage to be ſolem- 
© nized in the fate of the church, we are willing. 
« rhat ſuch your honeſt defirts may more ſpee- 
« dily have cheir deſired effect, and therefore 
that you may be able to procure ſuch marriage 
to be freely 'and lawfully ſolemnized in the pa- 
6 riff el of, Cr. by the fector, vicar or 
« curate thereof, at any time of the year, with- 
© our publiſnipg of bates, provided that by rea- 
© ſors of any precontract, conſanguinity, affini- 
6 95 or any other lawful cauſe whatſoever, there 
© be no lawful inipedithent in this behalf, and 
© that there be not at this time any action, ſuit, 
« plaint, quarrel or demand moved or depend- 
ing before any judge ecclefiaſtical or temporał 
© for or concerning any martiage contracted by 
© or wick either of vod, and that the ſaid mar- 
© riage be openly ſolemnized in the church 
© above-mentioned, between the hours of eight 
© and twelve in the forenoon, and without any 
prejudice to the miniſter of the place where the 
& ſaid woman is a pariſhioner: we do hereby, 
for good cauſes; give and grant our licence or 
© faculty, as well to you the parties contracting, 
© as to the rector, vicar of curate of the ſaid 
© church where the faid marriage is intended to 
© be folemnized, to ſolemnize the ſame in man- 
ner and form above ſpecified, according to 
© the rites and ceremonies preſcribed in the book 
© of common prayer, in that behalf publiſhed 
_ © by authority of parliament. Provided always, 
that if hereafter any fraud ſhall appear to have 
been committed at the time of granting this 
13 * licences 
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© licence, either by falſe ſuggeſtions or conceal - 
© ment of the truth, then this licence ſhall be 
void to all intents and purpoſes in law, as if 
the ſame had never been granted; and in that 
"caſe, we do inhibit all miniſters wharſoever, . 
if any thing of the premiſſes ſhall have come 

to their knowledge, from proceeding to the 
celebration of the ſaid marriage, without firſt 

conſulting us, or our vicar general. Given 
under the ſeal (which we uſe in this behalf) 
the day of, c. in the year of our Lord, Cc. 


The uſual fees and charges of taking out this 
licence, under the biſhop's ſeal, which is ſigned, 
by the regiſter, with the affidavit and bond, 
amount to about 17. 5s. and altho* but one pa- 
riſh-church is named, miniſters of almoſt all 
other * churches in the dioceſe will marry the 
parties, by virtue of the licence. | of 

2. As to what perſons may marry in for- 
mer times prieſts were reſtrained from marri- 
age, and their iſſue accounted baſtards, &c. but 
on the reformation, laws were made, declari 
that the marriage of prieſts ſhould be lawful ; 
though the preambles to thoſe ſtatutes ſet forth, 
that it would be better for prieſts to live chaſte, 
and ſeparate from the company of women, that 
they might the better attend their religious duty. 
Stat. 5 & 6 Ed. 6. c. 23. „ 

All perſons who are of the age of conſent to 
marry,, viz. the man at fourteen, and the wo- 
man at twelve, (not prohibited by the Levitical 


3 or otherwiſe by God's Law,) may law- 


| y marry ; but marriages made within the de- 
grees are inceſtuous and unlawful. A ſon of a 
father by another wife, and daughter of a * 
/* But now they cannt. See the above flatate of 26 
Ces. 2. c. 33. ſeft. 4. | 
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by another huſband, couſin germans, Cc. max 
marry with each other: a man may not marry: 
his brother's wife, or wife's ſiſter, an uncle his 
niece, an aunt her nephew, Ce. Though if 
one takes his ſiſter to wife, they are baron and 
feme, and the iſſue. are not baſtards till a di- 
vorce. A ſiſter's baſtard daughter is ſaid io be 
within the Levitical law of affinity; it being mo». 
rally as unlawful to marry a baſtard as one born 
in wedlock: and if a baſtard doth not fall under 
the prohibition, a mother may marry. her ba- 
ſtard ſon ; and there are perſons within the rea- 
| ſon of the prohibition. of marriage, though 
not mentioned, and muſt be prohibited; as the 
father from marrying his daughter, the grand- 
ſon from marrying his grandmother, Sc. Co. 
Lit. 24. Levit. c. 18, 20, Rol. Abr. 340. 5 
Mod. 168. Vaugb. 321. 1 
By the ſtatute 32 Hen. 8. c. 38. The tem- 
poral courts are to determine What marriages are 
within, or without the Levitical degrees ; and 
prohibir the ſpiritual court's, if they impeach. 
any perſons for marrying. without thoſe degrees: 
and it has been held, if it were not for that ſta- 
tute, we ſhould be under no obligation to ob- 
ſerve the Levicical degrees. In caſe of perpetual 
impotency, fear or impriſonment, ſo that there 
can be no canſent; or where perſons are precon- 
tracted; a man or woman have a wife or huſ-. 
band living, Sc. here the marriages are to be 
adjudged void, as prohibited by God's Law. 
And loyalty or lawfulneſs of marriage is to be 
tried by the biſhop's certificate; on inquiſition 
taken before him, and examination of vuneſſes, 
Sc. But where the right of marriage is not in 
queſtion, whether a woman is married, or ſhe 
is the wife of ſuch a one, is triable by jury at 
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Common Law. 2 Ventr. 9. Co. Lit. 235. 2 


Inſt. 687. 7 Rep. 23. Dy. 303. Lev. 41. 
3 Salt 64. DELVE bop, 
If any perſons are married before the age of 


. conſent, they may at that age diſagree, and 


marry again, without any divorce: but if (hey 


once give conſent when at age, they cannot af- 


terwards diſagree z and where they are married 
before, there needeth not a new marriage, if 


they agree at that age, A man being of the 


age to conſent, and the woman not; or the wo- 
man of age and the man not; he or ſhe may 


diſagree to the marriage, at the other's coming 


of age to conſent, as well as the other, for there 
is a mutual power of diſagteement: where after 


diſagreement of the parties, at the age of con- 
ſent they agree to the marriage, and live toge- 
ther as man and wiſe, the marriage hath conti- 


nuance, notwithſtanding the former diſagree- 
ment; though if that had been before the ordi- 
nary, they could not after agree again to make 
it good. Co. Lit. 33. 2 Inft. 182. 3 Inſt. 88. 
6 Rep. 22. Danv. Abr. 699. e 

A woman cannot diſagree within her age of 
twelve years, till which the marriage continues: 
and before, her diſagreement is void: Though 
a man marries a woman under that age, and 
afterwards ſhe within her age of conſent diſ- 
agrees to the marriage, and at her age of twelve 
years marries another; now the firſt marriage is 
diffolved, ſo that he may take another wife: for 
although the diſagreement within the age of 
conſent was not ſufficient, yet her taking ano+ 
ther hutband at that age, and cohabiting with 
him, affirms the ſame, by which the firſt marri- 
age will be avoided. Danv. Abr. 699. Moor 
575» 764. | #8 
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3. Contracts of marriage, where either party 
is not feven years of age, are abſolutely void: 
but marriages of princes made by the ſtate in 
their behalf, at any age, are held good; though 


many of theſe contracts have been broke through 


by thoſe great perſons. | 
| Where there is a mutual contract of _— 
* 


in words of preſent time, and it can be prov 

the eccleſiaſtical courts will compe} the parties 
to ſolemnize their marriage; al hough either or 
both of them are married elſewhere, and chil- 
dren have been the fruits of it: bur if the con- 
tract is made in words of future time, and this 
is not carried into execution by conſummation, 
Sc. and the parties marry others, fuch marriage 


is good, For a contract of marriage in the pre- 


ſent time, when it is ſaid; ' Pmarry you; or, Tow 
and I are man and wife, &c. is not releaſeable ;z 
though the marriage contract of future time, 
where Nis faid, I will marry you, or I promiſe ts 
marry you, Ge. may be releaſed. 4 Read, Star, 
192. . | , $a $7*; 
If a man promiſe a womar to marry her by 
promiſe de prefenti, as, I do take thee to my wife, 
or the wife make the like promiſe to the huſ- 
band; fuch promiſe cannot be diffolved, but 
they are reputed huſband and wife in re ſpect of 
the ſubſtance and indiſſoluble knot of matrimo- 
ny: and therefore, if either of them ſhould. 
marry with any other perſon, conſummati 
the ſame by carnal copulation and procreation 
children; this matrimony is to be diſſolved as 
unlawful ; the parties marrying are to be pu- 
niſhed as adulterers, and their children in dan- 
ger of baſtardy. Styinb. 9, 10. | 
Upon a promiſe of future marriage, if the par- 


ties atterwards lie together, it has been adjudged, 
9 the 
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the contract paſſes. thereby into a real marri 


in conſtruct ion of law: and by Holt Ch. Jo 
If a contract be in words of future time, as J 
will take thee, &c. and the man does take her 
accordingly, | and cohabit with her, 'tis a mar- 
riage, and the ſpiritual court cannot puniſh them 
for fornication. A man contracts to marry with 


A. and after marries B. whereupon A. ſues him 


in the ſpiritual court, and ſentence is given 
that he ſhall eſpouſe A. and live with her, which 
he doth, and they have iſſue; ſuch ifſue ſhall 
inherit, though there was no divorce from 
the marriage of B, 2 Salt. 477. Danv. Abr. 

oo. 

When the words of a contract of marriage 
are, I will take thee from henceforth, Sc. They 
are as much as, I do take thee, and an abſolute 
marriage: and if it is demanded of a man, whe- 
ther he will cake the woman to his. wife, and he 
anſwers, I will; or it is demanded of the wo- 
man, if ſhe will take the man to her huſband, 
and ſhe ſays, I will; by this marriage, and not 
ſpouſals only, is contracted. And it is not ne- 
ceſſary that both parties uſe the ſame words; 
for if one ſay, I will marry chee, and the other 
anſwers, I am cbntent, c. hereby. ſpouſals de 
futuro are contracted: alſo where a man ſays to 
a woman, I promiſe to marry thee, and if thou 
art contented to, have me, kiſs me, or give me 
thy hand; if the woman do kiſs, or give her 
hand, by this ſpouſals will be contracted beween 
them. Swinb. 220, 

If a father or mother promiſe. marriage for 
their daughter, her ſilence, ſhe being preſent and 
hearing the ſame, hath been held a conſent to 
the contract: and where the promiſe of the man 
is * but no actual promiſe on the e, 


Inkants, Jdeots. 

fide; if ſhe carry herſelf as one conſenting and 
approving the promiſe of the man, it is evidence 
that the woman likewiſe promiſed: In caſe a 
ring be  folemoly delivered by a man, and put 
on the woman's fourth finger ; if ſhe accepts and. 
wears the ring, without any words, they are pre- 
ſumed to have mutually conſented to marriage 
here, as his conſent appears, ſo her's is implied. 
Swinb, 69, 210. 3 Salk, 16. | 

In marriage contracts, it is not abſolutely re- 

2 that the parties do it at the ſame in- 

t, by anſwering one another; but if there 
be ſome diſtance of time betwixt the promiſe 
of the man and the woman, the contract may 
be good, if the party firſt promiſing continues 
in the ſame mind until the other party hath 
promiſed: but where the parties are under age 
to conſent, it is not matrimony, but ſpouſals, 
if it be either; and when the words of contract 
are only conditional on one ſide, and on the 
other abſolute; or if ſpoken in jeſt, they are 
not obligatory. 

A conira&t of marriage may be made by ab- 
* parties, by their proctors, by meſſengers, 
or letters; When by proxy, it is by ſpecial power 
of attorney, io contract matrimony or ſpouſals 
for the party in his name, with ſuch a woman, 
Sc. And in this caſe, the proctor ſays, That 
ſuch a man doth contra matrimony with thee, by 
me bis proftor, Oc. To which the woman an- 
ſwers, I do take bim to my busband, by thee being 
bis proctor; and both parties are to continue of 
the ſame mind *till the contract is finiſhed, for 
before that the proctor may be revoked, and 
then the contract will be void. Did. 

But now in no caſe ſhall any ſuit or proceed- 
ing be had in ny eccleſiaſtical court, to compel 


4 the 


1 a0 b * | Baſtardy, 
the celebration of any martiage in facit ctclghe," 
by teaſon. bf any contract of tmatrimony, .whe-" 
ther per verb dt preſents, or per verba 2 


turo, entered into after 25 Mares 1754. 
26 Geo. 2. 7. . 

On à promiſe of marriage, Alinidttes may be 
recovered at law, if either party refuſes to marty ; 
but the profaiſe mult be mutual on both fides to 
ground the ation: and by ſtature 29 Car. 2. 
c. 3. no action ſhall be brought upon an agree- 
ment on confideration of matfiage, except it be 
put in writing, and ſigned by the party to be 
charged) Oe. A promiſe by letter is ſofficient 
within this ffatute, Contracts and bonds for 
money to procure marriage between others, have 
been ele void in chancery. Salk, 24. 3 Lev. 
41: 2 Nm. 361. : Eq. Co. Abr. 248. Ld. 


Rom Ky Sa. 3 

By 15 An a woman, the kufband | 
is rice to all her eſtate real and perſonal; and 
the effects of. marriage are, that the huſband 
and wife are accounted one perſon, and he hath 
power over her perſon as well as eſtate, c. 
Where there ho ſettlement to the contrary, by 
the marriage a man gaineth a freehold; Fc. i 
his wife's right, if ſhe have fee: he alſo gains 
a chattel real, as'a term of years, Sc. All 
chattels perſonal, in poſſeffion of the wife in 
her own right, are the huſband's. The hof- 
band ſhall” be tenant By the curtefy of the 
wife's land after her death, where iſſue is Born 
between them: and the wife ſball have dower 
in her huſband's lands, after the death of her 
huſband, Sc. And if ſhe ſurvives him, ſhall 
have her term for years, or other chattels real 
again, if on tiuſband hath not altered the pro- 


perty. 
CY 


Ankants, Meats; 
party. Co. Tit. 351, 46. Lx. & bud c. 9. 


Agreements between huſband and ile . | 
fore marriage, are commonly extinguiſhed by 


the marriage: a man cannot grant lands, Se. to 
his wife, nor | covenant” with her; but he may 
covenant with others for her uſe, Ic. and may 
deviſe to her by will. The wife is ſo much un- 
der the power of her huſband, as to be diſabled 
to contract without his conſent; and though ſhe 
may uſe his goods, yet ſhe may not diſpoſe of, 
or pawn them: in ſtrictneſs, a wife cannot bind 
her buſband by contract for neceſſaries, with- 
out his aſſent; but generally, if ſhe buys 
for herſelf, as apparel, Mc. or for her family, 
the contracts are allowed; and the huſband. is 
bound to maintain his wife in neceſſaries, ac- 
cording to his degree and eſtate: though if he 


makes the wife allowance for clothes, Sc. which 


is conſtantly paid, he ſhall not be charged. Ce. 
Lit. 112, 187. 2 Rep. 713. Rol. Abr. 350. 
Md. Rep. 129. | 

As a man js not bound by his wife's contraQ, 
without notice and affent z ſo tis ſaid he is not 
bound by the wife's receipt. If a woman mar- 
ried enters into bond for money, as a fome ſole; 
and ſhe is ſued as ſuch, ſhe may plead un g 
fadbum, and the coverture will avoid her bond. 
Where a woman ſole indebted takes hufband, it 
is then the debt of huſband and wife, and both 
mult be ſued; though after the wife's death, the 
huſband: is not liable, except there be a judg- 
ment againſt both during the coverture: a huſ- 
band is bound for the appearance of his wife, 


where a writ is ſerved on het; he only (hall be 

impriſoned for want of bail, to action brought 

for debt of the wife, for he muſt find bail for 
! 


* 


her and himſelf: but if action is brought 
a ſingle woman, who pending the action mar- 


320. Cro. Car. 376. Lev. 216. 
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ries, the plaintiff may proceed to judgment and 
execution againſt her. Ney Max. 94. Leon. 


A wife may not bring an action for wrong 
to her, without the huſband ; and when they 
Join in an action, damage is to be laid only to 
the huſband. But by the cuſtom of London, a 
feme covert trading in the city as a ſole mer- 
chant, may ſue and be ſued as a feme ſole: a 


wife in other places cannot be ſued without the 


huſband. For treſpaſs and ſcandalous words, 


Sc. of or againſt the wife, huſband and wife 


are to ſue and be ſued; and execution awarded 
againſt him; though for her own offence, a wife 
may be indicted, without her huſband, and be 
fined, Sc. and in Court Chriſtian ſhe may ſue 
and be ſued, without the joining of her huſband. 
Co. Lit. 182, 11 Rep. 62, 9 Rep. 72. 2 
Rol. Abr. 298. EOF i 

In all caſes where the wife ſhall not have the 
thing recovered, and for a promiſe or perſonal 
duty to the wife, the huſband only may bring 
the action; and a huſband is intitled to the 
fruits of his wife's labour, for which he may 
bring a Quantum Meruit, If a perſon takes any 


* 


thing from the wife, the huſband is to bring the 


action for it, who has the property: where an 
injury is done to the wife alone, action cannot 
be maintained by the huſband without her; but 
for a Joſs and injury to the huſband, in depri- 
ving him of the converſation and ſervice of his 
wife, he alone may bring an action; and theſe 
actions are laid for aſſault and detaining the wife, 


per quot conſortium amiſit, Sc. Rol. Rep. 160, 
Salk. 114. Cro. Jac. 538. | 
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Infants, Ideots. 


It a huſband ſuffers baniſhmene for any crime, 
it is in law a civil death; and the wife of ſuch 
a perſon may bring actions, or be impleaded du- 


ring the natural life of the huſband, which ſhe 
may not do in any other caſe. The wife cannot 
be a witneſs either for or againſt her huſband, 
nor he againſt her; unleſs it be in cafes of high 
treaſon : but if a man threaren to beat or kill his 
wife, ſhe may make him find ſurety of the peace, 
Sc. Co. Lit. 133. F. N. B. 80. 

A huſband is not to alien the wife's lan 
but by fine wherein ſhe joins; if he doth, ſhe 
may recover them by the writ cui in vita after 
his death: if the huſband and wite acknowledge 
a deed to be inrolled, or a ſtacuce, Sc. this will 
not be binding to the wife; becauſe ſhe is not 
examined by writ, to bar her, as on levying a 
fine. The huſband may make leaſes of his 


wife's land for 21. years, or three lives, &c. pro- 
vided ſhe be a party, and the rent is reſerved to 
huſband and wife, and her heirs. Fiat. 32 H. 


8. c. 28. 

5. Marriage ſettlements are uſually made of 
the eſtate of the huſband, c. To the hufſ- 
band. for life, and after his death to the wife 
for life, and to their iſſue in remainder, with li- 
mitations to truſtees to ſupport contingent uſes, 


and leaſes for terms of years, to raiſe daughters 


portions, Sc. and they are made ſeveral ways, 
as by leaſe and releaſe, fine and recovery, Sc. 


Theſe ſettlements the law is ever careful o pre- 


ſerve, eſpecially tha: part of them which relates 

to the wife, of which ſhe may not be deveſted, 

but by her own fine, 
If a woman about to marry a man, to prevent 


his diſpoſing of her lands, convey the ſame to 


friends in truſt, and the, truſtees with che huſ- 


| band 


OY 
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| band after martiage malte ſale thereof ig this © 
caſe the Court of Chancery will decree the pur - 
chaſer to reconvey the lands to the wife, Arid | 
where a man and a woman intending to pe 
enter into articles of marriage, by which the 
intended huſband agrees to ſettle ſuch lands up- 


on her, Ec, and thereupon ſhe marries him; if 


he die before any ſet lement made, in purſuance 


of thoſe articles of agreement, in equity the wi- 
dow ſhall have the articles executed, and hold 
the lands during her life, Sc. Tothil 43. 2 


. Font. 242. 


There are neee of p ſonal eſtates, in 
truſtees on marriage, and of money in funds, 


Sc. as well as ſettlements of lands. And if a 


man before marriage gives bond and jo 
to leave the wife worth 10004. at his death, if 


ſhe ſhall furvive him, in conſideration of a mar- 


rage portion; this ſhall be made out of 


the huſband's eſtate, and be ſatisfied before 


any debt; ſo if a perſon covenant, that if the 


intended with ſhall marry him, and ſhall happen 
to ſurvive, he ſhall leave her worth 300 J. after 
his death, action may be brought againſt his 


adminiſtrator for the money ; for herc the debt 
ariſes dy the death of the huſband. Palm. 99. 
2 Sid. 58. 

A jointure is a particular ſettlement of lands 


made by a man to a woman, in conſideration of 
marriage; which muſt be to take effect for the 


life of the wife, in poſſeſſion or profit, preſent- 
ly after the huſband's death, and be made to 
herſelf, and none other for her; it muſt be ex- 


| preſſed to be in full of her dower, and in ſatiſ- 


faction thereof; and ir may be made before, or 
after marriage: but if it be made after the mar- 
riage, the wife may wave it, and claim her 

dower. 
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Infants, Jdeots: 


ſhe may have jointure; and if lands, &ec. are 
ſertled upon her before marriage, in part of her 
jointure, and after marriage other lands in full; 
ſhe may take her firſt jointure lands and dower 
together, ſhe not having her full jointure till 
after marriage. Though where a jointure is 
made of lands according to the ſtarute, before 
coverture; and after the huſband and wife alien 
them by fine, ſhe ſhall not have dower in any 
other lands of her huſband ; but *cis otherwiſe 
22 py ture is made after marriage. 3 
9. Lit. 36, 46. 

"IX * in fee Wer e to a woman for 
her jointure, and in ſatisfaction of dower, is a 
jointure within the ſtatute 27 H. 8. An eftats 
for life, upon condition, may bar the wife, if 
ſhe accepts itz and ſo if an eſtate be made da- 
rante viduitate, And after the death of the huſ- 
band, the wife may enter into her j jointure, and 
is not driven to a real action, as ſhe is to recover 
dower: nor ſhall her jointure be forfeited by the 


treaſon of her huſband; as in caſe of dower.” 4 | 


Rep. 3. Co. Lit. 36, 37. 

If a woman conceals her 7 jointure, and drug 
dower, ſhe is barred of her] jointure: but if ſhe 
be evicted of part of her jointure, ſhe ſhall have 
dower pro tanto, Married women committing 
crimes may incur forfeiture of their jointures; 
and being convidt of recuſancy, forfeit two parts 
in three of theit jointures and dower. Co. Lit. 


31, Stat, 3 Fac. c. Vl 13. 


| WW + 
dower. And all other ſettlements, in lieu of . 
jointure, are jointures at Common Law, and 

no bars to dower. Co. Lit. 36. 4 Rep. 1. 

Stat. 27 H. 8. c. 10. 


Of things whereof a wife ſhall be endowed, 
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An infant is bound by her j * made on 
jar before. marriage, ſo that ſhe cannot wave 


Xt it, and claim dower ; reſolved by the houſe of 


peers on an appeal from Lord chancellor Nor- 


a W 80 s Dees, on Thur/day 26 7 1762. | 


. The wh 57 a common marriage ſ:ttlemenr 


of an eſtate in lands, 


; Tien Indenture tripartite made the day of, 


Sc. in the year, Sc. Between A. B. of 


the firſt part, C. D. E. F. and G. H. of the 
ſecond part, and 7. D. daughter of the ſaid 
C. D. of the third part, Witneſſeth, that the 
ſaid A. B. for and in conſideration of a mar- 
8 N intended (by God's permiſſion) ſhortly 


had and ſolemnized between the ſaid A. 
FB. and the ſaid J. D. and of the ſum of 30001, 


to be had and received by the ſaid A. B. as a 


*. marriage portion with the ſaid J. and that a 
4 competent jointure may be had, made and 
< provided for the ſaid J. D. (in caſe the faid 


marriage ſhall take effect) and for the ſetiling 


and alluring of the meſſuages, lands, tene- 
0 ments and hereditaments herein after menti- 
x oned, to and upon the ſeveral uſes, intents 
and purpoſes herein aftet limited and declared, 

pur ſuant io the agreement. made upon the 
contract of the ſaid intended marriage z he the 
© ſaid 4. B. Hath granted, bargained. and ſold, 
© releaſed and confirmed, and by theſe preſents 
doth grant, bargain and ſell, releaſe and con- 
firm unto the ſaid C. D. E. F. and G. H. (in 
their actual poſſeſſion now being, by virtue of 
© a bargain and ſale to them thereof made for 
one whole year, G and to their heirs and 
* aſſigns 


* 


< aſligns for ever, A that meſſuage or tenement 
called, Fc. with the appurtenances, and all 
* ather the meſſuages, lands, tenements and 
hereditaments of the ſaid 4. B. ſituate, lying 
© and being in, Sc. in the county of S. and all 
* houſes, buildings, gardens, orchards, lands, 
© tenements, meadows, paſtures, feedings, ways, 
waters, water-courſes, Sc. to the ſaid meſ- 
* ſuages or tenements belonging, or in any wiſe 
© appertaining, Sc. and allo the reverſion and 
«* reverſions, remainder and remainders, c. 
* and all the eſtate, right, title, Sc. of him 
* the ſaid. A. B. of, in and to the ſame premilles, 
and of, in and to every part and parcel chere- 
* of, with the appurtenances: To have and to 
Hold all and ſingular the ſaid meſſuages, lands, 
* tenements and hereditaments above mention- 
ed, and every part and parcel thereof, with 
* the appurtenances, unto the ſaid C. D. E. F. 
and G. H. their heirs and aſſigns, to and for 
* the ſeveral uſes, intents, truſts and purpoſes 
herein after mentioned, limited, expreſſed 


and declared, (that is to ſay) To the uſe and be- 


© hoof of the ſaid A. B. and his heirs, until the 


marriage between him and the ſaid J. D. his | 


intended wife, ſhall be had and folemnized ; 
and from and after the ſolemnization thereof, 


to the uſe and behoof of the faid A. B. and his 


* aſſigns, for and during the term of his natural 
life, without impeachment of waſte; and 
* from and after the determination of that eſtate, 


* by forfeiture or otherwiſe, -to the uſe and be- 


* hoof of che ſaid C. D. E. F. and G. H. and 
* their heirs, for and during the natural life of 
* the ſaid A. B. in truſt to preſerve and ſupport 
* the contingent remainders herein after limited, 
* from being . and deſtroyed, and 9 

| 2 | * that 
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that purpoſe to make entries, and bring acti- 
ons, as the caſe ſhall require; yet nevertheleſs 
in truſt, to permit and ſuffer the ſaid A. B. 
and his aſſigns, to receive and take the rents, 
iſſues and profits thereof, to his and their wn 
proper uſe and benefit, during his natural 
© life; and from and after the deceaſe of the ſaid 
HA. B. to the uſe and behoof of the ſaid J. D. (in- 
© tended wife of the ſaid A. B.) and her aſſigns, 
for and during the term of her natural life, 


for her jointure, and in full ſatisfaction and 


© bar of her dower or thirds, which ſhe may 
claim to have in any lands, tenements or he- 
© reditaments, whereof or wherein he the ſaid 
* A. B. ſhall at any time during his life be ſeiſed 
© of any eſtate of inheritance; and from and 
© after the deceaſe of the ſurvivor of them, the 
* ſaid A. B. and J. his intended wife, to the 
© uſe and behoof of the heirs male of the body 
© of the ſaid A. B. on the body of the ſaid J. D. 
© lawfully to be begotten; (or to the uſe and 
© behoof of the firſt ſon- of the body of the faid 
HA. B. on the body of the ſaid F. D. lawfully 
© begotten, and the heirs male of the body of 
© ſuch firſt ſon lawfully iſſuing ; and for want of 
< ſuch iſſue, then to the uſe and behoof of the 
© ſecond ſon of the body of the ſaid A. B. on the 
© body of the ſaid F. D. lawfully to be begotten, 
and the heirs male of the body of ſuch ſecond 


ſon lawfully iſſuing; and for default of ſuch 


© jiffue, then to the uſe and behoof of the third 
© ſon of the body of the ſaid A. B. on the body 


of the ſaid J. D. lawfully to be begotten, and 


the heirs male of the body of ſuch third ſon 

* lawfully ifſuing; and for want of ſuch iſſue, 

© then to the uſe and behoof of the fourth, 

fifth, ſixth, ſeventh, eighth, ninth and e 
R , * 


© Infants, Jdeots. 
and all and every other the ſon and ſons of 


him the ſaid A. B. begotten on the body of the - 


© ſaid F. D. ſeverally and ſucceſſively one after 
another, as they ſhall be in ſeniority of age 
and priority of birth, viz. the elder of ſuch 


ſon and ſons, and the heirs male of his body, 


always to be preferred and take before the 


younger and the heirs of his body ;) and for 


default of ſuch iſſue, to the uſe and behoof of 
© the ſaid C. D. E. F. and G. H. their executors, 
* adminiſtrators and aſſigns, for and during the 
term of 500 years thence next following, and 
« fully to be compleat and ended, upon the 
« truſts, and to and for the ends, intents and 
* purpoſes herein after declared, of and con- 
« cerning the ſame term; and from and after 
the expiration, or other ſooner determination 
* of that term, to the uſe and behoof of the ſaid 


* A. B. his heirs and aſſigns for ever. Provided 


always, and it is hereby declared and agreed, 
by and between the ſaid parties to theſe pre- 
ſents, that the ſaid term of 500 years, ſo li- 
mited to them the ſaid C. D. E. F. and G. H. 
© their executors, admniſtrators and alligns, as 
* aforeſaid, is upon this condition; That if the 
ſaid A. B. ſhall happen to die without iſſue 
male by him begotten on the body of the ſaid 
J. or ſhall leave iſſue male, and ſuch iſſue 
* ſhall happen to die before he ſhall attain the 
age of twenty-one years, without iſſue. male; 
and that in either of the ſaid caſes there ſhall 
happen to be one or more daughter or daugh- 


c ters of their bodies begotten, that then and in 


* ſuch caſe, if che heirs or aſſigns of the ſaid 4. 
* B. do and ſhall well and truly pay or cauſe to 
be paid to ſuch daughter or daughters reſpec- 
* tively, at her and their reſpective ages of 

AS twenty-ong 
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Ot Martlage, Baſtaryy, 
twenty-one years, or days of marriage, the 
ſeveral portiohs following, (that is to ſay) If 


it ſhall happen there ſhall be but one ſuch 
daughter, then the ſum of 2 5001. for the por- 


tion of ſuch daughter, to be paid to her at the 


age of twenty-one years, or day of marriage, 
which ſhall firſt happen, with intereſt in the 
mean time, after the rate of «5 J. per Cemt. 
Annum; and if it ſhall happen, that there ſhall 
be two or” more ſuch daughters, then the ſum 
of 30001, c. for the portions of ſuch two or 
more daughters, to be equally divided be- 
tween them, ſhare and ſhare alike, and to be 
paid to them reſpectively at their reſpective 


ages of twenty-one years, or days of marriage, 


which ſhall firſt happen, with intereſt there- 
fore in the mean time, &c. And if any ſuch 
daughter or daughters ſhall happen to die un- 
married, before her or their portion or porti- 
ons ſhall become payable as aforeſaid, then 
the portion or portions of her or them ſo dy- 
ing ſhall go and be paid to the ſurvivors and 
ſurvivor of them, equally to be divided among 
them, ſhare and ſhare alike (to be paid at the 
ſame time as the original portions ſhould or 
ought to become payable as aforeſaid, in caſe 
they had been living); ſo as no one ſuch daugh- 


ter Thall have for her portion, by ſurvivorſhip 


or otherwiſe, by virtue of the faid term of 500 


years, above the ſum of 25007, And in caſe 
there ſhall be no ſuch daughter, who ſhall 


live to be married, or attain the age of twenty- 
one years, that then and in either of the ſaid 
caſes ſo happening, the ſaid term ſhall ceaſe, 
determine and be void; any thing herein 
contained to the contrary notwithſtanding. 
Provided alſo, and it is hereby ſuriher 4 5 
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© red and agreed, that it ſhall and may be lawful 
to and for him the ſaid A. B. during his life, 
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and after his death for the faid J. his intended 


wife, during her life, in caſe the ſaid intended 
marriage ſhall take effect, by any writing or 
writings, under his or her hand and ſeal re- 
ſpectively, atteſted by two ar mare credible 
witneſſes, to make any leaſe or leaſes, demiſe 
or grant, of all or any part or parts of the ſaid 
meſſuages and lands, to any perſon or perſons 
whatſoever, for the term of twenty-qne years, 
or for any term or number of years, not ex- 
ceeding twenty-one years, ſo as ſuch leaſes, 
demiſes or grants for years be made to com- 
mence and take effect in poſſeſſion within one 
year after the date thereof; and ſo as upon all 
and every ſuch leaſe or leaſes, demiſes or grants 


to be made by the ſaid 4. B. and J. his in- 


tended wife reſpectively, there be- reſerved 
payable yearly, during the coptinuance thereof, 
the beſt and moſt improved yearly. rents, 
which at the time of making thereof, can or 
may be gotten for the fame; and ſo that in 
every ſuch leaſe or leaſes there be contained a 
clauſe of re-entry for non-payment of the rent 
or rents thereby reſerved ; and ſo as the leſſee 
and leſſees, o whom ſuch leaſe and leaſes ſhall 
be made, do ſeal and deliver counterparts of 
ſuch leaſe and leaſes. And the faid A. B. for 
himſelf, his heirs and aſſigns, .doth covenant 
and grant to and with the faid C. D. E. F. 


and G. H. their heirs and aſſigns, that the ſaid 


meſſuages, lands, tenements, hereditaments 
and premiſſes above-mentioned, ſhall and may 
from henceforth, for ever hereafter, be, re- 
main and continue to, for and upon the ſe- 


veral uſes, intenis, truſts and purpoſes, and 
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Ok Marriage, Battardy, 

under and ſubject to the ſeveral limitations, 
proviſo's and agreements herein before menti- 
oned and expreſſed, concerning the ſame, ac- 
cording to the true inten and meaning of 
theſe preſents: And alſo, that he the ſaid A. 


© B. and his heirs, and all and every other per- 


ſon and perſons and his and their heirs, any 
thing having or claiming in the ſaid meſſuages, 
lands, tenements and premiſſes above-menti- 


' oned, or any part thereof, by, from or under 


him, them or any of them, ſhall and will, at 


all times hereafter, upon the reaſonable requeſt 
of the ſaid C. D. E. F. and G. H. their heirs 


and aſſigns, make, do and execute, or cauſe 


or procure to be made, Sc. all and every ſuch 


further and other Jawful and reaſonable grants, 
acts and aſſurances in the law whatſoever, for 


the further, better and more perfect granting 
and aſſuring of all and fingular the ſaid meſſu- 
ages, lands, tenements, heredicaments and 
premiſſes above-mentioned, with the appur- 
tenances, to and for the ſeveral uſes, intents, 
truſts and purpoſes above declared, limited 
and appointed, and according to the true intent 
and meaning of theſe preſents, as by the ſaid 
C. D. E. F. and G. H. and their heirs, or their 
or any of their counſel learned in the law, ſhall 
be reaſonably deviſed, or adviſed and requi- 
red. And further, it is covenanted, granted, 
concluded and agreed upon by and between 
the ſaid parties to theſe preſents, and the true 
meaning hereof alſo is, andi it is hereby ſo de- 
clared, that all and every fine and fines, reco- 


very and recoveries, aſſurance and aſſurances, 


conveyance and conveyances in the law what- 
ſoever already had, made, levied, ſuffered, ex- 


 ecuted or acknowledged, or at any time here- 


after 
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© after to be had, made, c. of the faid meſ- 


« ſyuages, tenements, lands and premiſſes above- 
* mentioned, or any part thereof, either alone, 


or jointly with any other lands, tenements or 


hereditaments, by or between the ſaid par- 
(ties to theſe preſenis, or by or between them, 


* and any other perſon or perſons, as for and 


concerning all and ſingular the faid meſſuages, 
lands, tenements, hereditaments and premiſ- 
© ſes above-mentioned, and every part thereof, 
with the. appurtenances, all be and enure, 
and ſhall be adjudged, eſteemed and taken to be 
© and enufe to and for the ſeveral uſes, intents and 
* purpoſes above-mentioned, limited, expreſſed 


and declared, according to the true intent and 


meaning of thele preſents, and to and for no 


* other uſe, intent or purpoſe whatſoever. In 
, Ry &c.? 


Form of @ marriage. ſettlement of ſouth-ſea 
flock. | 


, . Ta Indenture tripartite, made, Sc. Be- 
tween A. B. of, &c, of the firſt part, C. 
D. of, Sc. of the ſecond part, and E. F. G. 
H. and J. K of, Sc. of the third part. Whereas 
* a marriage, by God's permiſſion, is intended 
* ſhortly to be had and ſolemnized between the 
* faid A. B. and C. D. with whom the faid A. 
B. is to receive a conſiderable marriage port1- 
© on: And whereas the ſaid A. B. is intiled 10 
the ſum of 2000 l. capital ſtock in the ſtock 
* of the governor and company of merchants 
of Great Britain trading to the Seuth-Sea, com- 
* monly called South-Sea ſtock : Now, this indeu- 
ture witneſſeth, that in conſideration of the ſaid 
intended marriage, and to the intent that * 
* ſaid 
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© ſaid ſtock, and the dividends and profits there. 


OY - may be ſecured and applied upon the truſts, 


and to and for the uſes, intents and purpoſes * 
< hereafter mentioned; he the ſaid A. B. doth 
« for himſelf, his heirs, executors and admini- 
« ſtrators, covenant, promiſe and agree, to and 
* with the ſaid E, F. G. H. and J. K. their exe. 
© cutors and adminiſtrators, that he the ſaid AJ. 
B. ſhall and will within one and twenty days 
© next enſuing the date of theſe preſents, in due 
form, well and ſufficiently transfer and afſign 


in the books kept for that purpoſe, the ſaid 
* ſum of 20001. Souib- Sea ſtock to the ſaid E. F. 


* G. H. and J. K. their executors, adminiftra- 
« tors and aſſigns. And it is hereby declared, 
© concluded and agreed, by and between the ſaid 
« parties to theſe preſents, that the ſaid ſtock, 
* when ſo transferred and aſſigned, and all the 
* dividends and profits thereof, ſhall be and re- 
main inthe ſaid E. F. G. H. and J. K. their ex- 
ecutors, adminiſtrators and aſſigns, upon and 
under and ſubject to the ſeveral truſts, uſes, in- 
„ tents, purpoſes, conditions and agreements 
© herein after expreſſed, (that is to ſay) In iruſt 
* for the ſaid A, B. his executors, adminiſtrators 
and aſſigns, until the ſaid marriage ſhall be 
ſolemnized; and from and immediately after 
the ſolemnization of the ſaid intended marri- 
age, then that they the ſaid E. F. G. H. and 
J. K. their executors, adminiſtrators and aſſigns, 
© ſhall permit and ſuffer the faid A. B. and his aſ- 
* ſigns, during the term of his natural life, to 
© have receive and take, to his and their own 
« proper uſe and behoof, all the dividends, in- 
< rereſts and other profits, which ſhall, during 
his life, accrue, ariſe or be made by or from 
the ſaid ſtock, or any part thereof; and from 
and immediately alter the deceaſe of 75 Fe 
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* A. B. then and upon truſt, (in caſe the ſaid 
C. D. ſhall ſurvive the faid A. B.) to permit 


* and ſuffer the ſaid C. D. and her aſſigus, du 


ring the term of her natural life, to receive and 
take to her and their own proper uſe and be- 


© hoof, all the dividends, intereſt; Sc. And 


upon this further truſt and conſidence, that 
they the ſaid truſtees, their executors and ad- 
© miniſtrators, ſhall and do, after the deaths of 
the faid A. B. and C. D. transfer, aſſign, pay, 
apply or diſpoſe of the ſaid ſtock, and the di- 
vidends, intereſt and other profits thereof, unto 
and amongſt all and every the ſons and daugh- 
ters of the ſaid A. B. on the ſaid C. D. begot- 
«* ten and their children, in caſe any of them 
* ſhall be then dead leaving iſſue, in ſuch parts 
* and proportions, and at ſuch time or times, 
and in ſuch manner as the ſaid A. B. by his laſt 


vill and teſtament in writing, or any other 
_ « writing duly executed, ſhall limit, direct or 
appoint ghe ſame; and in default of ſuch li- 
mitation, direction and appointment, then un- 


to and amongſt all and every the ſon and ſons, 
* daughter and daughters of the ſaid A. B. on 
the faid C. D. lawfully to be begotten, as afore- 
* ſaid, and the children of ſuch ſons and daugh- 
* ters, (in caſe any of them ſhall happen to- be 
dead leaving iſſue) in equal ſhares and porti- 
ons, equally to be divided among ſuch chil- 
* dren, it there be more than one, and it but one 
* child, then wholly to that one, And upon this 
further truſt and confidence, that in caſe the 
* ſaid A. B. ſhall furvive the ſaid C. D. and chere 
© ſhall be no ſach ſon or daughter, nor any iſſue 
* of fuch ſon or daughter, living at the time of 
her deceaſe; or if the ſaid C. D. ſhall ſurvive 
the ſaid A. B. and there ſhall be no ſuch fon 


© or 
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or daughter, nor any iſſue of ſuch ſon or daugh- + 


ter, living at the time of the deceaſe of the {aid 
A. B. and the ſaid C. D. ſhall not then be en- 
ſient of a child which ſhall be afterwards born; 
then that the ſaid truſtees, their executors and 
adminiſtrators, do and ſhall in either of the 
ſaid caſes, (after the deceaſe of the ſaid C. D.) 
transfer, aſſign, pay, apply and diſpoſe of the 
ſaid ſtock, and the dividends, intereſt and 


. profits thereof to the ſaid A. B. (if he ſurvives 


the ſaid C. D.) or the exccutors, adminiſtra- 
tors or aſſigns of the ſaid A. B. after the de- 
ceaſe of the ſaid C. D. in caſe ſhe happens to 
ſurvive him as aforeſaid : Provided always, and 
it is agreed and declared by and between all 
the ſaid parties to theſe preſents, that in caſe 
the ſaid A. B. ſhall be minded or deſirous to 
have the ſaid ſtock or any part thereof ſold, 
and the money ariſing by the fale thereof in- 
veſted in any other ſtock or fund, or placed 
out upon any ſecurity, or laid out in the pur- 
chaſe of lands, tenements or hereditaments ; 
or to have the ſaid money, after it ſhall have 
been ſo inveſted or placed out, in or upon any 
other ſtocks, funds or ſecurities, called in again 
and diſpoſed of in any other manner, and ſhall 
ſignify ſuch his mind or deſire by writing un- 
der his hand, ſigned in the preſence of two or 
more credible witneſſes ; that then the ſaid 
truſtees, their executors and adminiſtrators, 
ſhall accordingly ſell and diſpoſe. of. the ſaid 
ſtock, or any part thereof, and inveſt, place, 


lay out or diſpoſe of the ony arifivg by the 


fale thereof, in ſuch other ſtocks, funds or ſe- 


curities, or in the purchaſe of ſuch lands or te- 


nements, or in ſuch other manner, as the ſaid 


A. B. ſhall by ſuch writing, or any other wri- 


; ung 
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ting or writings, to be ſubſcribed and atteſted 
© as aforeſaid; direct, limit or appoint z which 
« ſaid other ſtocks ſo to be bought with the ſaid 


money, when ſo inyeſted or placed out upon 


any ſuch funds or ſecurities, and ſuch lands 


« 


and tenements when purchaſed, ſhall be tranſ- 
ferred, aſſigned, conveyed, ſettled and aſſured 
ſo and in ſuch manner, as that the ſame, with 
the dividends, intereſt, rents and profits there- 
of, may remain, continue, and be applied and 
diſpoſed of, to, for and upon the fame truſts, 
uſes, intents and purpoſes, as the ſaid South- 
Sea ſtock, and the dividends, intereſt and pro- 
fits thereof are herein before directed, limited 
and appointed, to go, be applied and diſpo- 
ſed of, or as near the ſame as may be, and 
that in all reſpects according tv the true in- 
tent and meaning of theſe preſents: And it is 
agreed by and between all the ſaid parties to 
theſe preſents, that the ſaid truſtees, their ex- 
ecutors and - adminiſtrators, ſhall or lawfully 
may in the firſt place deduct and retain out of 
the ſaid ſtock ſo intended to be transferred or 
aſſigned as aforeſaid, or out of ſuch other 
ſtocks, c. purchaſed, all ſuch ſum and ſums, 
of money, coſts, charges, expences and da- 
mages which they or any of them ſhall pay, 
expend, lay out, ſuſtain, or be put unto, for 
or by reaſon or means of this preſent truſt, or 
any act, matter or thing which ſhall or may 
be done or happen in, about or relating to 
the execution thereof, or touching or concern- 
ing the ſame: And alſo that the ſaid truſtees, 
their executors or adminiſtrators, ſhall not be 
chargeable or accountable for more money than 
what they or any of them ſhall reſpectively 
and actually receive by virtue of theſe preſents, 

> ; ' . 4 nor 
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nor ſhall: the one of them be anſwerable or 
© chargeable for or with the act, receipt or de- 
fault of the other of them, but each for him- 
ſelf and his own act, receipt or default only; 
and in caſe any loſs ſhall happen of the ſaid 
ſtock, or the money ariſing by the ſale theredf, 
bor any part thereof, or of the dividends, inte- 
reſt or proceed thereof, without the neglect 
dor default of them the ſaid truſtees, their ex- 


© ecutors, c. or ſome of them, then they the 
« ſaid truſtees or any of them, their or any 


of their executors or adminiſtrators, ſhall not 
| © be charged or chargeable with ſuch loſs, or 


© be liable to anſwer or Wan the ſame or 


4 1 


Articles of agreement on marriage, in na- 


ture of a ſettlement of perſonal eſtate. 


Articles of agreement tripartite, indented, made, 
concluded and agreed upon, the day of,” &c. 
in the year, &c. Between A. B. of, &c. 


e the firſt part, E. D. daughter of T. D. 


of. &c. of the ſecond part, and the ſaid T. 
. of the third part. Magma bee yg 


W a marriage is intended ſhort» 
ly to be had and ſolemnized between 
the ſaid A. B. and E. D. upon which faid mar- 
riage he the ſaid A. B. will be intitled to, and 
is to receive of and from the ſaid T. D. the 
ſum of 6001, or the value thereof, as and for 
the marriage portion of the ſaid E. D. Now it 
is hereby agreed by and between the ſaid par- 
ties to theſe preſents; and Firſt, in conſide- 
ration of the ſaid intended marriage, and of 
the ſaid ſum of 600 J. which the ſaid A. B. will 

5 


6 
. 
c 
6 
6 
o 
U 
c 
c 
0 
0 
« 
c 
6 
6 
0 
[ 
. 


_— RO ·m‚‚- ẽůœĩw'ſÄ WY To: THY ts. OY BE G ww Ry WY WT 


- Infants, 'Ideots. 


1 be intitled to, and is to receive, by and u 


the (aid. marriage, in caſe the ſame takes ef- 
fect; he the ſaid A. B. for himſelf, his execu- 
tors and adminiſtrators, doth covenant, pro- 
miſe, grant and agree, to and with the ſaid 
T. D. his executors and adminiſtrators, in man- 
ner following, (that is to ſay) That in caſe the 


ſaid intended marriage ſhall take effect, and 


the ſaid E. D. ſhall happen to die within the 
ſpace of five years next after the ſolemnization 
thereof, having no child or children living at 


the time of her deceaſe, and he the ſaid A. B. 


ſurviving her; that then he the ſaid A. B. ſhall 
and will pay or cauſe to be paid unto the ſaid 
T. D. his executors, adminiſtrators or aſſigns, 
the ſum of 200 l. part of the marriage por- 


tion aforeſaid, within fix months next after 


the deceaſe of her the ſaid E. D. ſo dying as 
aforeſaid. _ | B 
Item, it is agreed, and for the conſiderations 
aforeſaid, he the ſaid A. B. for himſelf, his 
executors and adminiſtrators, doth further co- 
venant, promiſe, grant and agree, to and with 
the ſaid T. D. his executors and adminiſtrators, 
by theſe preſents ; that in caſe the ſaid intend- 
ed marriage ſhall take effect, and the ſaid E. 
D. ſhall happen co ſurvive him the ſaid A. B. 
her ſaid intended huſband, h- dying without 
iſſue by her, that then the executors and ad- 
miniſtrators, of the ſaid A. B. ſhall permit and 
ſuffer the ſaid E. D. to have and enjoy her 
rings, jewels, wearing apparel, and furniture 
of her chamber; or if the ſame, or any parc 
thereof. ſhall be out of her poſſeſſion, (hall 


upon requeſt deliver the ſame unte her: and 


alſo, chat the execurbrs and adminiſtrators of 
che ſaid A. B. ſhall and will pay or cauſe o be 
8 paid 
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Of Marriage, Baſtardy, 
paid unto her the faid E. D. her executors, 
adminiſtrators or aſſigns, the full ſum of 7001, 


of lawful money, &c. within fix months after 


the deceaſe of the ſaid 4. B. But if at the 
time of the death of the faid A. B. the ſaid E. 
D. ſurviving him, he the faid A. B. ſhall have 
any child or children then living, that then 
the executors and adminiſtrators of the ſaid A. 
B. ſhall permit and ſuffer the ſaid E. to enjoy 
her rings, jewels, wearing apparel, and fur- 
niture of her chamber as aforeſaid ;. and alſo 
upon reaſonable requeſt in that behalf, ſhall 
and will account, pay and deliver over to her 
the ſaid E. D. her executors, adminiſtrators 
or aſſigns, one full moietv or half-part of all 
the perſonal eſtate of him the ſaid intended 
huſband, his debts and funeral expences being 
firſt diſcharged. 2 

© Laſtly, the ſaid T. D. for the conſiderations 


aforeſaid, doth hereby declare, that the ſaid 


ſum of 6001. to be by him paid, as and for 
the marriage portion of the ſaid E. his daugh- 
ter as aforeſaid, is not intended to be the full, 
ſole and abſolute proviſion, part and portion of 
her the ſaid E. of and in the eſtate, | 

and chattels of the ſaid T. D. But the faid 7. 
D. doth for himſelf, his executors and admi- 


niſtrators, covenant, promiſe. grant and agree, 


to and with the ſaid A. B. his executors and 
adminiſtrators, by theſe preſents, that after 
the deceaſe of him the ſaid T. D. the the faid 
E. ſhall have and receive of and from the exe- 
cutors and adminiſtrators of the ſaid 7. O. fo 
much more out of his eſtate, goods and chat- 
tels, as ſhall make the ſaid marriage portion 
or ſum of 600. to amount to as much, and 


© be equal in yalue with whatſoever he the ſaid 


7. D. 
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. D. ſhall in his life-time, or at the time 
Jof his deceaſe, give or beqeath unto; Sc. 


© the other daughter of the ſaid T. D. In 
* Witneſs, &c. SET PST e e | 


_ Having now gone through the large titles of 
marriage, I proceed to ſome ſmaller heads con- 
cerning it: 528 . 


I. Elopements of married women. 
2. Divorces hetween huſband and wife. 
3. Felony in ſtealing and marrying women, 


t. Elopement is where a woman that is mar- 
ried, of her on accord goes away and de- 


parts from her huſbang, and lives wich an 


adulterer. I | | 

A woman thus leaving her huſband is ſaid to 
elope;z and in this caſe the huſband is not obli- 
ged to allow her any alimony or maintenance 
out of his eſtate; nor ſhall he be chargeable for 


neceſſaries for her, as wearing apparel, diet, 
lodging, Sc. And where the ſame is notorious, 
whoever gives her credit, doth it at his peril: 


but on an elopement, the putting a wife in tha 
Gazette, or other neus · papers, is no legal notice 
to perſons in general not to truſt her; tho? perſo- 
nal notice to particular perſons given by the huſ- 
band will be good, not to be chargeable to them. 

Rol. Abr. 350. Vent. 42. x 
If a woman elopes, and the huſpand gives 
publick notice of it, and declares he will not 
pay any debts of hers ſhe contracts; it hath been 
held, that if perſons truſt her afterwards, the 
huſband js not liable to ſatisfy the debt: yet ac- 
cording to the opinion of chief juſtice Holt, if 
a wife run away from her huſband, and contract 
Aa | debts, 
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debts, and afterwards the huſband comes after 
her and lies with her, tho' but for a night; 
that will make him chargeable for the debts of 
the wife. Sid. 109. Mod. Rep. 124. 6 Mad. 


171. : 


Where the wife goes away from her huſband, 
and liveth in adultery with another, ſhe ſhall 
loſe and forfeit her dower; unleſs the huſband 
of his own free will ſuffer her to cohabit with 
him, and be reconciled to his wife, But to 

rove the reconciliation, on ſuch an elopement, 

ing together ſeveral nights, at ſeveral places, 
it is ſaid ſhall not avail; if they are not reſident 
or abiding in one houſe tog ther, Sc. If after 


the elopement of the wife, her huſband and ſhe 


demean themſelves as huſband and wife, it is 
evidence of reconciliation. Dy. 170, 196. 

If a man grants his wife with her goods to an- 
other man, and the wife by virtue of the grant 


lives with the grantee during the life of the huſ- 


band, this ſhall incur forfeiture of dower; for 
he lived in adultery, notwithſtanding the grant. 


2 Inſt. 435. 2 Danv. Abr. 662. 


2, Divorce is a ſeparation of two.perſons mar- 
ried together, made by. law: and there are 
many divorces mentioned in our books, but 
they are uſually of two kinds, i. e. a Menſa & 
Thoro,' from bed and board; and a Vinculo Ma- 
trimonii, from the very bond of marriage. Co. 


Lit. 235. "LAY: 9 
Ihe divorce a Menſa £9 Toro diſſolves not 


the marriage; for the cauſe of it is ſubſequent, 
and ſuppoſes the marriage to be lawful: it may 
be by reaſon of adultery in either of the parties, 
for cruelty of the huſband, &c. and as it doth 
not diſſolve the marriage, ſo it debars not the 
woman of her dower; nor baſtardizes the iſſue; 


\ 
\ 


I 
or makes void any eſtate for the life of huſband 
and wife, Sc. A woman under this divorce 
may ſue her huſband in her own name for ali- 
mony, and others by her next friend, &c, The 
divorce a Vinrulo Matrimonii abſolutely diſolveth 


the marriage, and makes it void from the be- 


inning, the cauſes thereof being precedent to 
the marriage; as precontract with ſome other 
perſon, conſanguinity or affinity, impotency, 
&c. On this divorce, dower is gone; and if 
by reaſon of precontract, conſanguinity or affi- 
nity, the children begotten between them are 
baſtards. Co. Lit. 235. 3 Inft. 89. 2 Inft. 93. 


43. | 
Muti laſt kind of divorces, the wife, tis 
faid, ſhall receive all again that ſhe brought with 
her, becauſe the nulliry of the marriage ariſes 
through fome impediment, and the goods of 
the wife were given for her advancement in mar- 
riage, which now ceaſeth: but here it is where 
3 are not ſpent, and in caſe the huſ- 
ba * them away during the coverture, 
it ſhall bind her. If ſhe knows her goods un- 
ſpent, ſhe may bring action of detinue for them: 
and for money, c. which cannot be known, 
ſne muſt ſue in the ſpiritual court: by this di- 
vorce an eſtate · tail of baron and feme, it has been 
held, may be extinct. Dy. 62. Nel/. Abr. 675. 

_ Godb, 18. 0 E | 
If after a divorce a Menſa & Thoro, either of 
the parties marry again, the other being . 


ſuch marriage is merely void; and as in this caſe 
the marriage continues, marrying again hath been 
adjudged within the ſtatute 1 Pac 1. of felony 3 
where a woman was ſo divorced, and inhibited, 
by the ſentence” not to marry during her huf- 


band's life: On a divorce a Vinculo Matrimonii, 


Aa 2 the 
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the parties may marry again; and in divorces 
for adultery, ſeveral acts of parliament have al- 
lowed the innocent party to marry again. 2 Leon. 
172. Cr La. 333-7 ity 
Ik a marriage is voidable by divorce, yet if 
the huſband dies before any divorce, the wife 
de facto ſhall be endowed: and where there is a 
divorce, the children of a ſecond marriage may 
inheric until the ſentence 1s repealed. Sentence 
of divorce muſt be given in the Spiritual Court, 
in the life of the parties, and not afterwards ; 


but it may be repealed there after their deaths. 


Co. Lit. 33. 2 Leon. 207. 


3. Where any perſons married do marry any | 


other perſon, the former huſband-or wife being 
alive, it is felony: but if a huſband or wife are 
abroad beyond ſea, Ec. ſeven years, the one 
not knowing the other to be living; or there be 
a divorce of the huſband and wife, &c. they are 
excepted out of the act. As the latter marriage 
makes this crime; if the firſt marriage were be- 


' yond ſea, and the ſecond in England, the party 


may be indicted for it here: though if the firſt 
marriage be in England, and the latter beyond 
ſea, the offender cannot be indicted there. Sat, 


I Fac. c. 11. Kel. 79, 80. Sid. 171. H. H. 


P. C. 693, 694. 3 1nft. 89. 
I Toa ſteal or take away any woman, having an 
eſtate in lands or goods, or that is heir appa- 


rent, againſt her will, -and marry-or defile her, 


is felony by ſtatute: and it is the ſame, if the 
taking be againſt her will, though the marriage 
was with her conſent. And not only the takers, 
but the procurers, abetters and receivers of the 


woman before the fact, fo taken away, know- 


ing the ſame, ſhall be deemed principal ſelons. 
3 H. 5. c. 2. 39 Elz. c. 9. 


Taking 
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Taking away any woman child under the age 
of ſixteen years and unmarried, out of the cu- 
ſtody and againſt the will of the father, guar- 

dian, Sc. the offender ſhall ſuffer fine and im- 
priſonment, And an Information ſhall lie for 
ſeducing a young man or woman from their 


parents, againſt their conſents, in order to marry 


them, Cc. Stat. 4 & 5 P. & M.c.8. T. Rm. 


473. 


was within ſect. 3. of this ſtatute, 2 Stra. 
1162. | | 


I ſhall conclude this chapter with the laws 


and ſtatutes relating to the particular titles of, 


1. Baſtardy. 1 5 's 3. Ideots. 
2. Infants, | veads, 4. Lunaticks. 


1. Baſtardy fgnifies a defect of birth, objec- 
ted to one born out of wedlock : for a baſtard 
is he that is born of any woman not married, ſo 


that his father is not known by the order of 
law; and therefore he ſhall not be heir, or of 


kin to any perſony he being the firſt of his 
family; nor fall he have heirs, but of his own 


A woman is with child by a man, who after- 
wards marties'her, and then the child is born; 


this child is not a baſtard : but if a man hath iflue 


by a woman before marriage, and after they marry, 
the iſſue is a baſtard by our law; but legitimate 


by the civil law. In caſe one marries a woman 
groſly big with child by another, and within 


three days after ſhe is delivered, in our law the 
iſſue is no baſtard; *cis otherwiſe by the ſpiritual 
Aa 3 law: 


The court granted an information for taking 
away a natural daughter under 16, under the 
care of her putative father; being of opinion it 
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law: and where a child is born within a day after 
marriage between parties of full age, if there 
be no apparent impoſſibility that the huſband 
ſhould be the father of it, the child is not a ba- 
ſtard, but ſuppoſed to be the huſband's child. 
2 Inſt, 96. Danv. Ur. 729. Rol. Abr. 358. 
But if the huſband be but eight or nine years 
of age, or if he be within the age of fourteen, 
the iſſue is a baſtard: ſo where a huſband is 
gelt, or hath loſt his genitals, Fc. which ſhews 
an impoſſibility to get a child; but it muſt be 
by ſpecial matter. By the Common Law, if 
the huſband be within the four ſeas, ſo that by 
intendment he may converſe with his wife, and 
the wife hath iſſue, the child will not be a ba- 
ſtard: bur he is a baſtard who is born of a wo- 
man when her huſband is over ſea, at and from 
the time of the begetting to the birth of ſuch 
child. Where a woman lives in adultery with 
another, her children by ſuch other are baſtards; | 
for they are born out of the limits of matrimo- 
ny; though if huſband and wife conſent to live 
ſeparate, the children, born after ſuch ſepaxation 
ſhall be taken to be legitimate, and not baſtards, 
becauſe the acceſs, of the huſband ſhall. be pre- 
ſumed. Iſſue of a ſecond wife or huſband, the 
firſt being living, is a baſtafd, Co, Lit. 244. 
Danv. Abr. 729. Salk. 122, 2 Salk, 483. Id, 
Raym. 395. Carth. 469. 2 Stra. 925, 940. 
Andr. 9. 2 Stra. 1076. Andr. 8. Andr. 10. 
Seſſ. Caſe 235, 2 Sell. Caſ. 246 of 175. 3 Wil. 
Rep. 276. Forteſc. Rep. 315. 11 Mod. 106. 2 
FOND "ÞÞ © A OT e 
It hath been held, that if a woman hath a 
child forty weeks and eight days after the death 
of her huſband, it ſhall be legitimate; the law 
having appointed no exact certain time * the 
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birth of legitimate iſſues. And here, if a wo- 
man great with child by a former huſband, ſhall 
marry another man after his death, the child 
ſhall be the lawful child of the firſt huſband; 
but if the woman be privily with child, it ſhall 
belong to the ſecond huſband. Where any wo- 
man fays ſhe is with child by a deceaſed huſband, 
and with-holds lands from the heir, a writ Ventre 
inſpiciendo is to be granted to ſearch her, and 
try it by a jury of women; and if it be found, 
ſhe ſhall be kept in cuſtody ?cill delivered, Cc. 
Danv.. Abr. 72 1. See 2 Wil. Rep. 593. Moſe- 
ley Rep. 391. 8 
Baſtards having gotten names by reputation, 
may purchaſe by ſuch names to them and their 
heirs: and a limitation to them when in eſſe, and 
known, is good, but not before they are born: 
they may not take by the name of iſſue, which 
muſt be lawful; nor ſhall a uſe be raiſed to ſuch 
a reputed. ſon, c. Special baſtardy is triable 
by the country, in the temporal courts: but ge- 
neral baſtardy, whether a perſon is a baſtard or 


not, and was born in lawful matrimony, Gc. 


upon ſome queſtion of inheritance, is try'd by 
the biſhop's certificate; after iſſue joined in a 
court of law, it is to be tranſmitted to the eccle- 
ſiaſtical court, to be examined and certified, & c. 
But the judges ſhall not award a writ to the or- 
dinary to certify baſtardy, till proclamation is 
iſſued for all perſons having intereſt therein 10 
make their objections before him againſt the 


party, Sc. Co. Lit. 3. 6 Rep. 63. Dy. 


374. Hob. 117. Kitch. 64. Stat. 9 H. 6. 
c. 11. 
By ſtatutes the two next Juſtices of peace 


may take order for puniſhing of the mother and 


father of a common baſtard, and for relief of 
, Aa4 | 7 


360 


Of Dattiage, 'Baſtordy, 


the pariſh where born, by a weekly payment, 
Sc. And the father and mother not obeying 


the order, ſhall be impriſoned. And where a 


baſtard child is born, churchwardens may ſeize 
goods of the reputed father and mother, to diſ- 


charge the pariſh : the juſtices are to ſend lewd 


women, having baſtards, to the houſe of cor- 
rection; but perſons able to keep them are not 
within the ſtatute 3 and a mother diſcharging the 


pariſh ſhall nor be puniſhed, It is eſteemed 


murder to conceal the death of a baſtard child, 


when born alive. Stat. 18 El. c. 3. 7 Fac. 
c. 4. 13 & 14 Car. 2. c. 12, perpetuated by 


12 Ann."Seſſ. 1. c. 18. 2 Ld. Raym. 858. 3 
Salk. 66. 21 Jac. c. 27. 2 Hawk, * Cr. 438. 
HH. FC. 433. 

2. An infant is a perſon under the age of 21 
years; Whoſe acts are in many caſes either void 


or voidable. Co. Lit. 171. 


If an infant bargain ad ſell lands by deed in- 
dented and inrolled, he may avoid it: and where 
ſuch infant makes a feoffment, he may enter 
and avoid it; and if he dies, his heir may enter, 


Dc. An infant makes a deed, and delivers it 


within age, though he afterwards deliver it 
again when at full age, this ſecond delivery and 
deed are void; for the deed muſt take effect 
from the firſt delivery. All gifts and grants, 
Sc. of any infant, which do not take effect by 
delivery of his hand, will be void; and if made 
to take effect by delivery of his own hand, are 
voidable by himſelf and his heirs, and thoſe who 
ſE-all have his eſtate. But if an infant make a 
leaſe, paying rent, and after his coming of age 


he accep:s the rent; by this the voidable leaſe is 
made good. 2 Jnft. 673. Co. Lit. 247. 3 


Rep. 35. 8 Rep. 43. 


Ankants, Jdeots. 

An infant may purchaſe land, being intended 
for his benefit; but at his full age, he may ei- 
ther agree to and confirm ir, or wave or diſ- 


agree to it; and if he agrees not when at age, 


his heirs after him may diſagree: a leaſe made, 
to an infant may be avoided, by waving the 
land before the rent-day. Infants ought not to 
be received to levy fines of lands; bur if they 
are admitted, *rwill be good and unavoid- 
able, unleſs reverſed during their minority: a 
common recovery ſuffered by an infant by guar- 
dian ſhall bind him; conditions annexed to lands, 
whether the eſtate come by grant or deſcent, are 
binding to infants; and laches ſhall prejudice an 
infant, if he preſents not to a church in fix 
months, c. Co. Lit. 2, 172, 380. Cro. Car. 
993 + 
; If an infant enters into bond, pretending to 
be of full age; though he may avoid it by plead- 
ing nonage, he may be indicted for a cheat. 
An infant may voluntarily bind himſelf appren- 


tice ; but his bond for ſervice ſhall not bind him: 


he may bind himſelf to pay for neceſſaries, as to 
eating, drinking, apparel, Sc. Though an in- 
fant is not obliged to pay for cloaths except it 
be averred to be for his own wearing, and that 
they were convenient and neceſſary for him to 
wear, according to his eſtate. Money laid out 
for neceſſaries for an infant hath been allowed; 
when money lent for that purpoſe hath not: the 
infant may buy, but cannot borrow money to 
buy neceſſaries; for the law will not truſt him 
with money, but at the peril of the lender, who 
muſt ſee ir thus laid out, Cro. Car. 179. 2 
Inft. 48 3. Cro. Jac. 560. 5 Mod. 368. Salk. 
386, 10 Med. 66, 12 Mod, 197. & 


In 


350 


Ok Hottiage, Batfardy, 
the pariſh where born, by a weekly payment, 
Sc. And the father and mother not obeying 


the order, ſhall be impriſoned. And where a J 


baſtard child is born, churchwardens may ſeize 
goods of the reputed father and mother, to diſ- 
charge the pariſh : the juſtices are to ſend lewd 
women, having baſtards, to the houſe of cor- 
rection; but perſons able to keep them are not 
within the ſtatute 3 and a mother ditcharging the 


pariſh ſhall not be puniſhed, It is eſteemed 


murder to conceal the death of a baſtard child, 
when born alive. Stat. 18 Elz. c. 3. 7 Fac. 


c. 4. 13 & 14 Car. 2. c. 12, perpetuated by 


12 Ann. Selſ. 1. c. 18. 2 Ld. Raym. 858. 3 
Salk. 66. 21 Jac. c. 27. 2 Hawk, Pl. Wa 438. 
| 2. An infant is a perſon under the age of 21 
years; whoſe acts are in many caſes either void 
or voidable, Co. Lit. 171, 

If an infant bargain 120 ſell lands by deed in- 
dented and inrolled, he may avoid it: and where 
ſuch infant makes a feoffment, he may enter 


and avoid it; and if he dies, his heir may enter, 


He. An infant makes a deed, and delivers it 
within age, though he afterwards deliver it 


again when at full age, this ſecond delivery and 


deed are void; for the deed muſt take effect 
from the firſt delivery. All gifts and grants, 
Sc. of any infant, which do not take effect by 
delivery of his hand, will be void; and if made 
to take effect by delivery of his own hand, are 
voidable by himſelf and his heirs, and thoſe who 
ſtall have his eſtate. But if an infant make a 
leaſe, paying rent, and after his coming of age 
he accep:s the rent; by this the voidable leaſe is 


made good. 2 Jnft. 673. Co. Lit. 247. 3 


Rep. 35. 8 Rep. 43- 
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An infant may purchaſe land, being intended 
for his benefit; but at his full age, he may ei- 
ther agree to and confirm it, or wave or diſ- 
agree to it; and if he agrees not when at age, 
his heirs after him may diſagree: a leaſe made, 
to an infant may be avoided, by waving the 
land before the rent-day. Infants ought not to 
be received to levy fines of lands; bur if they 
are admitted, *rwill be good and unavoid- 
able, unleſs reverſed during their minority: a 
common recovery ſuffered by an infant by guar- 
dian ſhall bind him; conditions annexed to lands, 
whether the eſtate come by grant or deſcent, are 
binding to infants; and laches ſhall prejudice an 
infant, if he preſents not to a church in fix 
months, &c. Co. Lit. 2, 172, 380, Cro. Car. 
. | 
a If an infant enters into bond, pretending to 
be of full age; though he may avoid it by plead- 
ing nonage, he may be indicted for a cheat. 
An infant may voluntarily bind himſelf appren- 


tice; but his bond for ſervice ſhall not bind him: 


he may bind himſelf to pay for neceſſaries, as to 
eating, drinking, apparel, Sc. Though an in- 
fant is not obliged to pay for cloaths except it 
be averred to be for his own wearing, and that 
they were convenient and neceſſary for him to 
wear, according to his eſtate. Money laid out 
for neceſſaries for an infant hath been allowed; 
when money lent for that purpoſe hath not: the 
infant may buy, but cannot borrow money to 
buy neceſſaries; for the law will not truſt him 
with money, but at the peril of the lender, who 
muſt ſee ir thus laid out, Cro. Car. 179. 2 
Inſt. 48 3. Cro. Jac. 560. 5 Mod. 368. Salk. 
386, 10 Med. 66, 12 Mod, 197. VE 
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In the proſecution of actions, an infant is to 


ſue by Prochein Amy, ot guardian; but always 


defend by guardian; and he is not to appear by 
attorney in his own right. If an infant, c. 
commit a treſpaſs againſt the perſon or poſſeſ. 
ſion of another; he muſt anſwer for the dama 

in a civil action: but infants, under the age of 
fourteen years, are not generally puniſhable for 
crimes; although if they are of that age, which 
is the age of diſcretion, or under thoſe years, 
having maturity of diſcretion, they may be pu- 
niſhed as felons. Co. Lit. 135. 2 Saund. 212, 
A father by deed in his life-time, or by will, 
may diſpoſe the cuſtody of his infant child un- 


der twenty-one years of age, and not married, 


during the minority, to any perſons, not popiſh 
recuſants, he thinks fit; who may maintain ac- 
tions of treſpaſs, Ac. againſt, unlawful takers 
away of ſuch children, and take into cuſtody 
their lands. A guardian in ſocage at Common 
Law not thus appointed, continues till the mi- 
nor accompliſhes the age of fourteen; years; and 
then he may chuſe his guardian before a judge at 
his chamber, or in court, or in chancery: and 
theſe guardians ſhall make no waſte, or fale of 


the inheritance, but keep it ſafely for the heir; 


they are to take the profits of the minor's lands, 
Sc. to his uſe, and on accounting for the ſame, 
ſhall have allowance of cofts and expences; and 


jf they are robbed, Sc. without any default or 


negligence, they ſhall be diſcharged thereof. Sar. 
12 Car. 2. c. 24. Lil. Ar. 655, 2 Lev. 262. 

Co. Lit. 89. | 
Where there hath been ſome doubt of the 
ſufficiency of a guardian to an infant, the chan- 
cery hath required ſecurity to be given: and ac- 
| tion 
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tion of account lies againſt executors, c. of 
guardians. 2 Mad. 177. 4 Am. c. 16. 


- Form of a common election of a guardian by 


a minor. 


KN all men by theſe preſents, That I 
c A. B. fon and heir of T. B. of, c. Eſq. 
deceaſed, being now about the age of ſeven- 


© teen years, Have elected and choſen, and by 
* theſe preſents do ele& and chooſe C. D. of, 


Ec. en to be guardian of my perſon 


* and eſtate, until I ſhall attain the age of twenty- 


* one years; and I do hereby promiſe to be ru- 
led and governed by him in all things touch- 
ing my welfare; and I do authorize and im- 
© power the ſaid C. D. to enter upon and take 
« poſſeſſion of all and every my meſſuages, lands, 
« tenements, hereditaments and premiſſes what- 


© ſcever, ſituate, lying and being in, &c. in the 


county of, 6c. or elſewhere, whereunto I have 
© or may have any right or title, and to let and 


_ © ſet the ſame, and receive and take the rents, 


iſſues and profits thereof, for my uſe and be- 
© 'nefir, during the term aforeſaid; giving and 
hereby granting unto the ſaid C. D. my full 
power in the ſaid premiſſes, and whatſoever 


be ſhall lawfully do or cauſe to be done in the 


* ſaid premiſſes, by virtue hereof, I do hereby 


* promiſe to ratify and confirm. In Wiineſs, &c. 


3. An ideot is uſed in our law for one who is 

a natural fool, from his birth : and the king ſhall 
have the cuſtody of the lands of an ideot, ta- 
king the profits during his life, without com- 
mitting waſte, and finding him and his family 
neceſſaries; 
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neceſſaries; and after his death, ſhall render the 
lands to the right heir. This is by ſtatute ; and 
by the common law the king ſhall alſo have the 
cuſtody of the body, goods and chattles of ide- 
ots, after office found, Sc. 17 Ed. 2. c. g. 
Dy. 302. A 

But where a perſon hath once underſtanding, 
and becomes a fool by chance or misfortune; 
the king ſhall not have the cuſtody of him: and 
if one have ſo much knowledge, as to meaſure a 
yard of cloth, number twenty pence, or rightly 
name the days of the week, &c. he ſhall not be 
accounted an ideot by the laws of the realm. On 
a writ returnable in chancery, one may be exa- 


mined whether ideot or not; and there is a writ _ 
Idiota inquirendo vel examinando, directed to the 


ſheriff to call before him the Rr s 
to be an ideot, and examine 


Rep. 31. F. N. B. 232, 233. 


By his prerogative the king hath the lands 
from the time of the inquiſicion, and 'tis ſaid, 
the ſole intereſt in granting the eſtate of an ideor, 
but not of a lunatick. The uſe of the ideots 
lands is in the king; but the freehold is in the 
ideot: if he alien his land, the king may have 
a ſcire facias againſt the alienee, and reſeiſe the 


ſame into his hands, and the inheritance ſhall be 
veſted in the ideot; though this muſt. be after 


he is found by inquiſition to be an ideot, Ny. 


302. 5 Rep. 125. 


Ideots not having underſtanding are incapable 


to make a will; their deeds, grants and con- 


veyances are voidable, or may be made void: 


but 


| im, and inquire. 
by a jury whether he be of ſufficient underſtand- 
ing to manage bis eſtate, and to certify the ſame 
into the chancery: after which he may be exa- 
mined by the lord chancellor. 4 Rep. 124. 9. 
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but * they do concerning lands, Cc. in a 


court of record, ſhall bind 3 and all 


others claiming under them. If an ideot con- 
tracts matrimony, it ſhall bind him; and ideots 
ſhall be bound to pay for neceſſaries, in the 
ſame manner as infants: a diſcent may take 
away an entry of an ideot, &c. Though where 
an heir is ideot, any man may make a tender 
for him; and ideots, c. ought not to be pro- 
ſecuted for any crime; becauſe * 1 0 vg 
e to diſtinguiſh good and evi 0. Lit. 
7 4 Rep. 111. 2 Inſt. 483. Rel, Abr. 
357. 3 N. 108. 

An ideot cannot appear. by attorney ; when 
he ſues or defends any action, he muſt ap 

in perſon, and the ſuit is to be in his name, but 
followed by others. 2 Sid. 112, 333. 

4. A lunatick is defined to be a perſon who 
is ſometimes of good and ſound memory and 
underſtanding, and ſometimes not : and ſo long 
as he hath not underſtanding, he is non compys 
mentis. A commiſſion of lunacy ſhall iſſue out 
of chancery, to examine whether the perſon be 
lunatick, or not; and to make inqueſts of his 
lands, &c. Dy. 25 

It is ordained _ ſtature, that the king ſhall 
provide that the lands of lunaticks be ſafely pre- 
ſerved, and they and their families maintained 


by che profits; and the reſidue ſhall be kept for 


their uſe, and be delivered to them when they 
come to their right mind, the king taking no- 
thing to his own uſe, Sc. Here the king hath 
the guardianſhip of che lands of lunaticks; but 
not the cuſtody of their lands or bodies: and the 
guardian of a lunatick is accountable to him, 
his executors, &c, As a lunatick may recover 
bis underſtanding, and have diſcretion enough 
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to govern himſelf and his lands; therefore the 
king ſhall not have the cuftody of him and his 
lands; for after he hath recovered his memory, 


he is to have his eſtate at his own diſpoſal. Star. 


17 Ed. 2. c. 10. 4 Rep. 124. 

By the antient Common Law, a dangerous 
madman may be kept in priſon, *cill he recover 
his ſenſes: lunaticks or madmen wandring may 


be apprehended by a juſtice's warrant, and lock- 


ed up and chained ; or be ſent to their laſt legal 


ſettlement, Sc. A lunatick without memory 


underſtands not what he does, ſo that he cannot 
lawfully promiſe or contract for any thing: 
Every deed made by a lunatick, who is non com- 
pos, is voidable; and his deeds may be avoided 
by his heir, except he levy a fine, or do any 
other act of record, c. But the deed of a lu- 
natick ſhall not be voidable by himſelf; he ſhall 
not be allowed to work his own diſability, by 
making himſelf a madman. Co. Lit. 247. 4 
Rep. 126, Stat. 17 Geo. 2. c. 5. 

In criminal caſes, the acts of a lunatick ſhall 
not be imputed to him; unleſs he kill, or offer 


to kill the king, when by our old books he may 


be guilty of treaſon; but this is now contradic- 
ted: and it is ſaid, if one who has committed a 
capital offence, become lunatick, and non compo 
before conviction, he ſhall not be tried, and if 
after conviction, that he ſhall not be executed. 
Though if a perſon feigns himſelf mad, and re- 
fuſes to anſwer for a crime, he ſhall be taken 
as one that ſtands mute, Sc. Co. Lit. 247. 3 
Inſt. 46. Hawk. Pl. Cr. 2. Hale's Pl. Cr. 10. 

If a lunatick ſue an action, it muſt be ſued in 
his own name; and if an action be brought 


againſt a lunatick, he is to appear OT 
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if of full age, and by guardian if he be under 
age. Co. Lit. 135. 


Ideots and lunaticks ſeiſed of eſtates in truſt, 
Sc. by order of the chancery may make convey- 
ances thereof. Stat. 4 Geo. 2.'c 10. may ſur- 
render leaſes in Chancery or Exchequer, in order 
to renew the ſame. Stat. 29 Geo. 2. c. 31. 
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Charta, and other Statutes. 


The Statute of | Magna Charta, or the Great 
Charter made in the ninth Year of King 
Henry 3. 


c ENRY by the grace of God, king of 


6 England, lord of Ireland, duke of Nor- 
* mandy. and Guyan, Sc. To all archbiſhops, 
* biſhops, earls, barons, ſheriffs, provoſts, of- 
© ficers, and to all bailifls, and other our faith- 
ful ſubjects, who ſhall ſee this preſent charter, 
greeting: Know you, that we unto the hanour 
of Almighty God, and for the ſalvation of 
the fouls of our progenitors and ſucceſſors, 
* kings of England, to the advancement of holy 
church, and amendment of the realm, of our 
* mere and free will, have given and granted 
to all archbiſhops, biſhops, earls, barons, and 
* all freemen of this our realm, theſe liberties 
following, to be kept in our kingdom of Eng- 
* land for ever, 


CHAP. 
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CHAP... 
| A confirmation of liberties: | 


« Firſt; We have granted to God, and by 
this our preſent charter, have confirmed for us 
£ and our heirs for ever, that the church of Exg- 
fand ſhall be free, and have all her whole 
© rights and liberties inviolable. We have grant- 
ed alſo, and given to all the freemen of our 
© realm, for us and our heirs for ever, the li- 
© berties under - written, to have and to hold to 
them and their heirs for ever.“ 


CHAP. I. 
" The relief of the king*s tenant of full age. 


If any of our earls or barons, or any other 
< which hold of us in chief by knight's ſervice 
die, and at the time of his death, his heir be 
of full age, and oweth to us a relief, he ſhall 
have his inheritance: by the old relief, that is 
© to ſay; the heir or heirs of an earl, for a 
whole earldom, by one hundred nds; the 
heir or heirs of a baron, for a whole barony, 
by one hundred marks; the heir or heirs of 
© a knight, for one whole knight's fee, one hun- 


dired ſhillings at the moſt: and he chat hach 


leſs ſhall give leſs, according to the old cuſtem 
Sof the fees,” 5 | 


, 


— 


NN | | CHAP. 


2 
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aa 
The wardhip of an heir witlin e. 
But if the heir of any ſuch tenant be within 


age, his lord ſhall not have the ward of him 
nor his land, before that he hath taken of him 


* homage: and after ſuch an heir hath been in 


* ward, when he is come to full age, (that is to 
_ © fay, to the age of twenty-one years) he ſhall 
© have his inheritance without relief, and with- 


out fine; ſo that if ſuch heir being within age 


© be made a knight, 85 nevertheleſs his land 
* ſhall remain 1n the keeping of his lord, unto 
the term aforeſaid.” - | 


IO > TS BG oe 
No waſte ſball be made hs guardian in wards 
OO ee e pe 


The keeper of the land of ſuch an heir, 
© being within age, ſhall not take of the lands 


© of the heir but reaſonable iſſues, reaſonable 


* cuſtoms, and reaſònable ſervices, and that 
* without deſtruction and waſte of his men and 
* his goods. And if we commit the cuſtody of 
* any ſuch land to the ſheriff, or to any other, 
© who is anſwerable unto us for the iſſues of the 
ſame land, and he make deſtruction or waſte 
of thoſe things that he hath in cuſtody, we 
will take of him amends and recompence 


to two lawful and diſcreet men of that fee, 
Bb * who 


therefore. And the land ſhall be committed 


$8499 ©. 
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© who ſhall anſwer unto us for the iſſues of the 
* ſame land, or unto him whom we will aſſign. 
And if we give or ſell to any man the cuſtody 
of any ſuch land, and he make therein de- 
ſtruction or waſte, he ſhall loſe the fame cu- 
* ſtody: and then it ſhall be aſſign'd to two 


< lawful and diſcreet men of that fee, who alſo 


© in like manner ſhall be anſwerable to us, as 
C * afofelaid,” 36 


CHAP, v. 


_ Guardians Galt maintain the inheritance 4 their 


wards: and of biſhopricks. 


r The 12 lo long as he hath the cuſtody 
of the land of ſuch an heir, ſhall keep up the 
houſes, parks, warrens, ponds, mills and other 
things pertaining to the ſame lands, with the 
iflues of the ſaid land: and he ſhall deliver to 
the heir, when he cometh to his full age, all 
his land ſtored with ploughs, and all other 
things, at the leaſt as he received it. All theſe 
things ſhall be obſerved in the cuſtody of 
archbiſhopricks, biſhopricks, abbies, priories, 
churches and dignities vacant, which pertain 
b Ga except this, that ſuch cuſtody a not 
0 bl 


CHAP, VI | 
"Heirs to be married withing dif] peragen'es, 


And heirs ſhall be married without any diſ- 
5 paragement.” 


CHAP. 
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CH AP. VII. 


A widow: ſball haue ber marriage inberitance and 
- quarentine, be king's widow. 


A widom, after the death of her huſband, 
Without any difficulty, ſhall have her marri- 


age, and ber inheritance: and ſhall give no- 
thing for her dower, marriage or inheritance, 
* which het huſband and ſhe held the day of the 
death of her huſband. - And he ſhall carry in 


che chief houſe of her huſband, by forty days 


after the death of her huſband ; within which 


time her dower ſhall be aſſigned her, if it 


« were not aſſigned before, or that the houſe be 
* a caſtle; and if ſhe: depart from the caſtle, 
then a competent houſe ſhall be forthwith pro- 
* vided for her, in the which ſhe may honeſtly 
«* dwell, until her dower be to her aſſigned, as 


© is aforeſaid ; and ſhe ſhall have in the mean 


time her reaſonable eſtovers of the common. 


And for her dower ſhall be aſſigned unto her 


* the third part of all the lands of her huſband, 
* which were his, during the coverture z except 
* ſhe were endowed of leſs at the church door. 
No widow ſhall be diſtrained to marry herſelf: 
* Nevertheleſs ſhe ſhall find ſurety, that ſhe ſhall 
not marry without our licence and aſſent, (if 
* ſhe hold of us); not without the aſſent of che 
* lord, if ſhe holds of another.“ 


Bb 2 C HAP. 
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CHAP. VII. 
How ſureries ſhall be charged to the king. 


We or our bailiffs ſhall not ſeize any land or 
rents for any debt, ſo long as the preſent goods 
and chattels of the debtor do ſuffice to pay the 
debt, and the debtor himſelf be ready to ſa- 
tisfy therefore: neither ſhall the pledges of the 
debtor be diſtrained, as long as the principal 


debtor is ſufficient for the payment of the debt. 


And «if the principal debtor fail in the pay- 
ment of the debr, heviog nothing wherewith 
to pay, or will not pay where he is able, the 
pledges ſhall anſwer for the debt. And if 


they will, they ſhall have the lands and rents 


of the debtor until they be ſatisfied of that 
which they before paid for him, except that 
the debtor can ſhew himſelf to be acquitted 
againſt the ſaid ſureties. 55 


Cc HAP. IX. 


Ll 


The liberties of London, and other cities and towns, 


c 
c 
6 
0 
0 


confirmed. 


The city of London ſhall have all the old li- 

berties and cuſtoms which it hath been uſed to 
have, Moreover, we will and grant, that all 
other cities and boroughs, towns, and the ba- 
rons of the five ports, and all other ports, ſhall 
have all their liberties and free cuſtoms.” 


CHAP. 
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of CHAP. * 5 


| None ſoall diftrain for more ſervice than due. 


* No man ſhall be diſtrained to do more ſer- 
* vice for a knight's fee, nor for any freehold, 
© than therefore is due.“ 


CHAP. XI. 
The common pleas ſhall not follow the king*s court, 


Common pleas ſhall not follow our court, 
but ſhall be holden in ſome place certain.“ 


CHAP. XI. 


Where and before whom aſſiſes ſhall be taken. Ad- 


Journment for difficulty. 


* Afſizes of Novel Piſciin and of Mortdan- 
* ceſtor ſhall not be taken but in the (hires, and 


after this manner: If we be out of the realm, 


* our Chief juſtices ſhall ſend our juſtices through 
every county once in the year; which, with 


* the knights of the ſhire, ſhall take the ſaid 


* aſſiſes, in thoſe counties. And thoſe things 
* that at the coming of the aforeſaid juſtices, 
being ſent to take thoſe aſſiſes in the counties, 
cannot be determined, ſhall be ended by them 


in ſome other place in their circuit. And 


thoſe things, which for difficulty in ſome ar- 


ticles cannot be determined by them, ſhall 


be referred to our juſtices of the bench, and 
* there be ended. 1 | 


Bb 3 CHAP, 
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FE 
© Aﬀiſes of darrein preſentment.” ' 


Aſſiſes of darrein preſentment ſhall be al- 
© ways taken before our juſtices of the bench, 


* and there ſhall be determined. 
N CHAP. XIV. 


How men of all ſorts ſhall be amerced, and by whom. 


A freeman ſhall not be amerced for a ſmall 


fault, but after the manner of the fault: and 


for a great fault, after the greatneſs thereof, 
ſaving to him his contentment: and a mer- 
© chant likewiſe, ſaving, to him his merchan- 
* dize.” And any other's villein than ours ſhall 
be likewiſe amerced, ſaving his wainage, if 
© he fall into our mercy, And none of the ſaid 


* amerciaments ſhall be aſſeſſed, but by the oaths. 


* of honeſt and lawful men of the vicinage. 
© Earls and barons ſhall not be amerced, but b 
© their peers, and after the manner of their of- 
* fence. No man of the church ſhall be amerced 
after the quantity of his ſpiritual -benefice, but 
of his lay tenement, and after the quantity of 
his offence,” | 55 


r 
Making of bridges and banks, 


No town nor freeman ſhall be diſtramed to 


make bridges or banks, but ſuch as of old time 


© and of right have been accuſtomed to make 


them 
1; ; 


. SELLS 


d to 


time 
nake 
them 
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* them, in the time of king We our oo 


father. 


CHAP. XVI. 
Defending 7 banks.” 


No banks ſhall be defended from henceforth 
* but ſuch as were in defence in the time of 
* king Henry our grandfather, by the ame places 


* and the hue bounds, nr wele wont ene 
in his time. 


CHAP. XVII 
Holding pleas of the crown. 


y No ſheriff, conſtable, eſcheator, coroner; 


© nor any other our bailiffs, hal hold pleas _ 
* the crown. 


LS 


CHAP. XVIII. 


The king's debtor dying, the Hng fall be firſt paid. 


If any chat holdeth of us lay- fee ſhall die, 
and our ſheriff or bailiff do ſhew our letters 
* patents-of our ſummons for debt, which the 
$ * dead man did owe to us; it ſhall be lawful for 
© our ſheriff or bailiff, to attach and inroll all 
* the goodsand chattels of the dead, being found 
© in the ſaid fee, to the value of the ſame debt, 
$ by the fight and teſtimony of lawful men, fo 
* that nothing thereof be taken away, until we 
* be clearly paid off the debt. And the reſidue 
* ſhall remain to the executors, to perform the 


* teſtament of the dead. And if nothing be 
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© owing to us, all the chattles ſhalt go to the uſe 


of the dead, ſaving 0 his wife and children 
. reaſonable puree. 


CHAP, XIX. 


Purveyance. for a caſtle. 


bb de conftatiletbor his bailif; mal take corn 


or other chattels of any man, if the man be 


© not of the town where the caſtle is; but he 


© ſhall forthwich pay for the ſame, unleſs that 
* the will of the ſeller was to reſpite the payment. 
And if he be of the ſame town, the price ſhall 
* be paid unto him within forty days.” 


0 H A F. 
Doing of caſtle. ward. 


No conſtable ſhall diſtrain any knight to give 
money for keeping of bis caſtle, if he himſelf 


will: do it in his proper perſon, or cauſe it to 
be done by another ſufficient man, if he may 


not do it himſelf for a reaſonable cauſe. And 
© if we do lead or ſend him in an army, he ſhall 
* be free from caſtle-ward for the time that he 
© ſhall be with us in fee in our hoſt, for the 
which he hath done ſervice in our wars.“ 


2 63% "57 Þ ole » 5 Bi 
Ti king of borſes carts and woods, 


No ſheriff nor bailiff of ours, nor any aſe 
© ſhall take the horſes or carts of any man to 
make carriage, except he Pay the old price 

© limited, 


Ot the Liberty of the Subjeck. 
- ltnited. No demeſne cart of any ſpiritual 
« perſon or knight, or any lord, ſhall be taken 
by our bailiffs: nor ſhall we, nor our bailiffs, 


« or any other, take any man's wood for our 
* caſtles, or other our neceſſaries, but by the. 


6 licence of him whoſe wood 1 it is. 


0 HA P. XXII. 
How 1 0 lands ſhall be bollew by the king. 
We will not hold the lands of them that be 


© convict of felony but one year and a day, and 
then thoſe lands ſhall be delivered to the lords 


6 of the fee. 
CHA P. XXIII. 
In what Places wears all be put down, 
All wears from e ſhall be utterly 


put down by Thames and Medway, and thiro? 
* all England but only by the ſea-coaſts. 


CHAP. XXIV. 
In what aſe 4 Præcipe in capite is nol ee 


The writ that is called Præcipe in Capite, ſhall 


be from henceforth granted to no perſon of 
* any freehold, whereby any freeman may loſe 
2 his n. | | 


CHAP. 
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CHAP, . 
There ſeal be tut one 2 troughou _ 
be. One meaſure of wine ſhall be through our 


y realm, and one meaſure of ale and a meaſure 
© of corn, that is to ſay, the quarter of London. 

And one breadth of died cloth, ruſſets, Gc. 
that is to ſay, two yards within the liſts. And 

it ſhall be of weights as it is of meaſures. 


C HAP. XXVI. 
' Inquiſtion of life and member. 


Nothing from henceforth ſhall be given for a 
ůyrit of inquiſition, nor taken of him that pray- 


* eth inquiſition of life or member, but it ſhall 
be granted freely, and not deny d. 


* ne XXVII 


Tenure of the king in ſheage, and of 4 by 
knight's ſervice, Petit ſerjeanty. | 


If any do hold of us by fee-farm, or by ſo- 

cage or burgage, and he holdeth lands of an- 

« other by knight's ſervice, we will not have the | 

/ <© cuſtody of his heir, nor of his land, which is 
' * holden of the fee of another, by reaſon of that 

« fee-farm, ſocage or burgage: neither will we 
have the cuſtody of ſuch fee-farm, ſocage or 

* burgage, except knighi's ſervice be due upto 
us out of the ſame. We will not have the 

* cuſtody of the heir, or of any land, by oc- 


Of the Liberty of bene EY os 
« eaſion of any petit ſerjeanty that any man ; a 
© holderh'of us by ſervice, to 5 . or 
5 the like. | ” 


CHAP, XN e 
eee f 10 2 not be withou aneh. 


No bailiff from henceforth ſhall put any man 

to his open law, nor to an oath, upon his own. 

bare ſaying, without faithful witneſſes brought 
© in for the ſame.” 18 


- 


CHAP. XXIX. 


5 


None ; fot be 3 without trial. "fic 
1 | ſhall not be ſold or deferred. 


l © No freeman wall be taken or impriſoned, or 

© difleiſed of his freehold, or liberties, or free 

* cuſtoms, or be outlawed or exiled, or any other- 
© wiſe deſtroyed, and we will not paſs ſentence - 

upon him, nor condemn him, but by lawful 

y 1 of his peers, or by the law of the 
© land, We will fell to no man, we will not | 

deny or defer to any man either juſtice or 


J- py right.” | 

5 | CHA'P. XXX.” 9 th 

is 

at Merchant ſtrangers, coming into this * mo 

ve be well uſed, 

- 4 
to All cho (if they were not openly pro- {i 
he * hibired before) ſhall have their ſafe and ſure - 
c- conduct to depart out of England, to come into 

on . to tarry in and go through England, 


— 
- 
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„as well by land as by ſea, to buy and ſell. 
without any manner of evil tools, by. the old. 
and rightful cuſtoms, except in time of war. 
And if they be of a land making war againſt 
us, and be found in our realm at the beginning 
of the wars, they ſhall be attached without 
harm of body. and goods, until it be known 
unto us or our chief jnttice, how our merchants 
-are treated there in the land making war againſt 
us: and if our merchants be well treated there, 
. theirs ſhall be likewiſe with us.“ 


CHAP. XXX. 5 


Tenure of a 8 coming into the king*s hand 


by eſcheat. 


If any man hold of any eſcheat, as of the 
* honour of Walling ford, Nottingham, Boloign, 
or of any other eſcheats which, be in our hands, 
and are baronies, and die, his heir ſhall give 


© no other relief, nor do any other ſervice to us, 


© than he ſhould to the baron, if it were in the 
© baron's hand. And we in che ſame wiſe ſhall 
hold it as the baron held it, neither ſhall we 
© have, by occaſion of an ny barony or eſcheats, 
any eſcheat or keeping of any of our men, un- 
* leſs he that held the barony or eſcheat, other- 
vile held of us in chief.“ 


C H- A P. XXXII. 


Lands Hall not be aliened to the prejudice 1 the 
Lord's ſervice. 


No freeman from henceforth ſhall give or cſell 
6 7 more of his land, but ſo that of the * 


* 


ry 1 ©» 
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| * of the lands the lord may have the e 


due to him, which belong to the fee,” 7 
"CHAP. þ » « «| Wow 5 


A” 


Park f abbies ſhall bave the cuſtody of them in 


+ the time of vacation. 


<All patrons of abbies, who have the king 5 
charter of England, of advowſon, or have old 


tenure or poſſeſſion in the fame, ſhall have the 


* cuſtody of them when they fall void, as it hath | 
, been accuſtomed, and as it is before declared. # 


CHAP. xxxlv. 


In what * only a woman ſhall have e's 
ath 


8 Not man, ſhall be taken or impriſoned upon 
* the appeal of a woman, for the death of * 
* other but her huſband. In 


CHAP. XXXV. 


At what time ſhall be kept a county- court, feerifs 


turn, and a leet, 


No county court from henceforth ſhall be 


holden, but from month co month ; and where 


greater time hath been uſed, there ſhall be 
greater. Nor ſhall any ſheriff or his bailiff keep 
his turn in the hundred, but twice in the year: 
and no where but in che due place and accuſto- 
med, that is to ſay, once after Eaſter, and 
* again after the feaſt of St. Michael. And the 


view of frank: pledge ſhall be like wiſe at the 


feaſt 


— 
* 
” 


, 382 | Ok the Liberty of. the Subject. 
2 feaſt of St Michael without occaſion; ſo that 
3! every man may have his liberties which he had, 
bd or ufed'to have in the time of king Henry our 
© grandfather, or uhich he hath purchaſed ſince, 
The view of frank-pledge ſhall be done, that 
our peace may be kept; and that the tithing 
de wholly kept, as it hath; been accuſtomed, 
* And that the ſheriff ſeek no occaſions, and that 
ble be content with ſo much as the ſheriff was 
© wont to have for his view making in the time 


_ © of king Henry our grandfather” 


10 3540 386 WI» 


No land ſball be given in mortmain. 
It ſhall not be lawful from henceforth ,for 
any one to give his lands to any religious houſe, 
and to take the ſame land again to hold of the 
* ſame houſe, - Nor ſhall it be lawful for any 
'© houſe of religion to take the lands of any one, 
and to leaſe the ſame to him of whom he re- 
'© ceived it: if any from henceforth give his 
lands to any religious houſe, and thereupon be 
convict, the gift ſhall be utterly void, and the 
land ſhall accrue to the lord of the fee.” 


OC HA r 


A ſubſidy in reſpeft of this charter, and the char- 
ter of the foreſt, granted io the king. 


Eſcuage from henceforth ſhall be taken like 
Aas it was wont to be in the time of king Henry 
© our grandfather; reſerving to all archbiſhops, , 
© biſhops, abbots, Sc. earls, barons, and all 
< perſons as well ſpiritual as temporal, all 155 
ä ee 


a = = © 
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free liberties" and free cuſtoms which they 
„ have had in time paſt, and all theſe cuſtoms 
and liberties aforeſaid, which we have granted 


to be holden within this our realm, as much as 
* appertaineth to us and our heirs, we ſhall ob- 
« ſerve; and all men of this our realm, as well 
* ſpiritual as temporal (as much as in them is) 
* ſhall obſerve the ſame againſt all perſons in like 


* wiſe, And for this our gift and grant of theſe 


© liberties, and of others contained in our char- 
* ter of liberties of our foreſt, the archbiſhops, 
* biſhops, earls, barons, knights, freeholders, 
and other our ſubjects, have given unto us the 
* fifteenth part of all their moveables. And we 
have granted to them on the other part, that 
neither we nor our heirs ſhall procure or do 
any thing, whereby the liberties in this char- 
ter contained ſhall be infringed or broken. And 
* if any thing be procured contrary to the ſame, 
* it ſhall be had of no force or effect.“ 


Charta de Foreſta, or the charter of the fo-" 


reſt, granted in the ninth year of king 
_ Hen. III. 


I. © A LL foreſts that were afforeſted by king 
b ' Henry the ſecond, (hall be viewed by 
* lawful men; and if he hath afforeſted any other 
* woods than his own demeſne, whereby any is 
© prejudiced, they ſhall be diſafforeſted:Maving 
* common of herbage and other things within 
© the foreſt, to ſuch as have been accuſtomed to 
* enjoy them,” e 
I 
* ſhall come before the juſtices of our foreſt by 


common ſummons, unleſs they be impleaded 


there 


\ 


Cap. 2. None dwelling out of the foreſt 
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VII. Cap. 7. No foreſter or beadle Pal 
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there, or be ſureties jor others that are attached 
© for the foreſl* 
III. Cap. 3 Au voods made foreſt by K. 
Richard1, — king John, ſhall he diſafforeſted, 
except they be our demeſne woods. 
IV. Cap. 4. All freebolders having woods 
in foreſts, ſhall « enjoy them as they did at the 
time of the coronation of K. Kenry Il. acquit- 
ted of all purpreſtures, waſtes and aſſarts made 


before the ſecond year of Henry III. and they 


that make them henceforward ſhall be anſwer. 
able to the King for the ſame, _ 
„ V. Rangers of the foreſt hall exer- 
FH ciſe their office as it was uſed at the corona- 


tion of Henry II. and not otherwiſe. 
VI. Ca 7 6. The. 81 of dogs ſhall be made 
in forelts from three to three years by the view 


and Wee of lawful men, and pot other. 


wile ; and he that Hath not his dog lawed 
ſhall be amerced 3s. and it ſhall be done by 
the uſual aſſiſe, viz. Three claws of the fore- 
feet to be cut off by the ſkin: howbeit, ſuch 
lawing ſhall not be but where ic hath. been uſcd 
from the coronation. of Henry II. 


make coe, or gather garb, oats, corn, lamb 
or pig, but by the ſight and oath of the twelve 
rangers, when they ſhall make their range: 
and there ſhall be ſo many rangers aſſigned for 
8 keeping, of foreſts, as ſhall ſeem reaſonable 
ſufficient for the ſame. _ 


8 'V II. Cap. 8. There ſhall be only three 


ſwain-motes in the year, viz. one court fifteen 
days before Michaelmas, another.about Martin- 
mas, and the third fifteen days before Midſum- 
mer, at the firſt two of which none ſhall ap- 
pear. by diſtreſs but the foreſters, 1 
| e 
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Df the Liberty of the SubjeX. 
© and Geſt-takers, and at the other only the fo- - 
« reſters and verderors: but the foreſters and 
verderors ſhall meet every forty days, to ſee 
the attachments of the foreſts, as well for green- 
* hue as hunting; and the ſwain- motes fhall not 
be kept but in the counties bete ey have 
* been.uſed to be kept. - - 992 

- Cap. g. Every one bag a wood in the 
8 foreſt may agiſt it, and take his paynage there 
at his pleaſure: he may alſo: drive his hogs 
* through the: king's woods, or elſewhere, for 
that purpoſe z and if they lie all night in the 
« foreſt,” he ſhall not be queſtioned for it. 
X. Cap. 10. None ſhall loſe lite or member 
for killing of deer, but ſhall be fined for it, if 
& bg have any thing if not, he ſhall be impriſoned 
a year and a day, and (if he can find good 
6 ** ſhall then be delivered; but for want 
of ſureties he ſhall abjure the realm... 
XI. Cap. 11. A peer of the realm, being 
«* ſent for by the king, in coming and returning 
may kill a deer; or two in the foreſt through 
* which he paſſeth: howbeit, it muſt not be done 
* privily, but by the view'of the foreſter, if pre- 


« ſefits 25 if abſent, by cauſing one to blow a 


© horn ie 1 otherwile he lem «text 
© the deer. | 
XII. Cop. 12. Eeery bee may within 
© the foreſt (upon his own ground) make a mil}, 
* ſpring,” pool, :marl-pir, dike, or arable land, 
* without incloſing boch arable, ſo it be not to 
* the nuſance-of any of his neighbours? T. 
XIII. Cap. 13. Every freeman inay have 
* his aviaries of hawks, eagles and herons, and 
* alſo honey found in his woods within the fo- 


* rel? AE T 
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XIV. Cap. 14. No chiminage or toll ſhall 
© be taken in foteſts but by a toreſter in fee, 
that farms his bailiwick, and only of fuch as 
© buy their buſhes, timber, bark or coal, to ſel} 
© it again, wiz. 2 d. for a cart, and 1 d. for a 
* horſe, to be taken half-yearly; and it ſhall 


only be taken where it hath ufed to be ſo taken, 


© and not elſewhere; neither ſhall any chimi- 
nage be taken of ſuch as carry burthens of 
+ buſhes, bark or coal, although they ſell them, 
* unleſs they take them out of the king's de- 


2 meſne _ 


XV. Cap. 15. All perſons Fe e 


+ vals in elt de h JH ſhall be releaſed, 


4 „eg l to offend no more. 

XVI. Cap. 16. No conſtable, caſtellain or 
$ \ bailiff ſhall hold pleas of foreſts for green- hue 
or hunting, but the foreſter ſhall attach ſuch 

* pleas, and preſent them to the verderors of the 


© provinces; who ſhall inrol them, and preſent 


them incloſed under their ſeals unto the chief 


"pi nie of the foreſt, when he comes into thoſe 


parts to hold pleas of the foreſt, to be deter- 
mined before him.” 
XVII. Theſe liberties of the foreſt the king 
grants to all men; ſaving to perſons the liber. 
* ries and free cuſtoms in foreſts, warrens, and 


A other places, which they have 0 


yed. 1 
„ Edw. 45; & 5 
None ſhall be taken or impriſoned for vert 
© or veniſon, unleſs he be taken with the man- 
© ner, that is treſpaſſing in the foreſt, or elſe 
© duly. indifted; and then the warden of the fo- 
« reſt ſhall let him to mainprize until the eyre 


ol the foreſt, without taking any thing for his 


« deliverance ; and if the warden will not W 
4 
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© he ſhall have a writ out of the ehancery of old 
© ordained for 1 rer to de bailed ill 
£ the eyre.” © 
If the warden after . writ erben ler 
8 A . the perſon ſo indicted to mainptiſe, the 
rty may have another Wit out chancery 
directed to the ſheriff to attach the warden io 
+ anſwer his default before the king at a certain 
© day and then the ſheriff (che verderors bein 
called to him) (hall deliver'the per ſon indie 
* by good main-priſe, in the preſence of the ſaid 
© verderors, and ſhall deliver the names of the 
* mainpernors to the ſame verderors to anfwer 
in the eyre before the juſtices.” 
If the chief warden be thereof attainted, he 
© ſhall be awarded to pay treble damages to the 
party grieved, committed to priſon, and ran- 
Y  lomed at t the fog Job will.“ Ale 


—— 


The Jatut De Tallagio non wi 
hoe tome of K. Edward J. 


10 tax, tallage or aid ſhall be key by 
us or our heirs, without the wilt and 
« aſſent of the archbiſhops, biſhops, earls, ba- 

. bons, knights, burgeſſes, {nd other free com- 
* mons of our realm.” 

And all perſons (hall have their laws, liber- 

ties and free cuſtoms, as largely as they have 

© uſed to have them when they had them beſt : 
* and if any ſtatutes or 48 have been made 
© or brought in by us or our predeceſſors, or 
" any article in this charter be found contrary 
© thereunro, they ſhall be void,” 
© There is the form of a writ to be directed 
© to the ſheriff, to permit all men 0 enjoy all 
Ce 2 | * ſuch 


. 
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© ſuch, Liber ies as they bad before; and a pro- 
* clamation may iſſue, that ſuch as claim liber- 
© ries, ſhall ſhew to the Juſtices (at the firſt af- 
* ſiſes, when they ſhall come into thoſe? parts) 
how they hold them, for which they ſhall have 
: * forty days ſummons; | but if they appear not, 

© their liberties ſhall be ſeized in the name of a 
© diſtreſs: alſothere may be another proclamation, 

* charſuch-as complain of the king's officers ſhall 
1 © om - ee, to the ſaid Juſtices, 8 


| This laſt clauſe. i is s by the dau ds quo wor 
tanto, 30 Ed. 1. 


23 


The Is nt YE * in the 500 


year of + K. Charles II. 


# 4 HERE baving been great FA uſed 

by ſheriffs, gaolers, and other officers, 
to d hoſe cuſtody the king's ſubjects had been 
committed, in making returns of writs of Ha- 
© beas Corpus, Sc. whereby many perſons had 
been long detained in priſon, in ſuch cafes 
* where by law they were bailable; for pteven- 


4 thereof, and the more ſpeedy relief of all 


ſons impriſoned for 25 crimiaal. anden, 
© It is enacted, 

.E '* That whenſoever any Writ of Habeas Cor- 
pus ſhall be brought and ſerved: upon any of- 
_ © ficer, or other perſon, for àny one in his cu- 
© ſtody, or ſhall be left at the gaol with any of 
© the under-officers;. the ſaid [officers or their 
© keepers or deputies, within three days after 

that, (unleſs the commitment were for treaſon 

<. or. felony plainly expreſſed in the warrant of 
3 eee on payment of the charges of 
| bringing 


„ c ie ee or 


Of the Liberty of the Subſet; 
bringing the priſoner, or tender thereof, to be 
« -aſcertain'd by the judge or court that awarded 
© the writ, and endorſed on the ſame, not ex- 


« ceeding 12 d. per mile, and upon ſecurity given 


by the priſoner's on bond to pay charges of 
carry ing him back, if he be remanded by the 
court, and that he will not make any eſcape 
by the way, ſhall make return of ſuch writ of 


Habeas Corpus, and bring the body of the 
party committed before the judges or barons 


of the court from whence the writ ſhall iſſue, 
or to ſuch perſons before whom the wrir is re- 


* turnable ; and ſhall certify the true cauſes ofthis 


* detainer or impriſonment: but if the place of 
* impriſonment be beyond twenty. miles, and 
not above one hundred miles off, then ten days 
is allowed for the ſame; and if further, it ſhall 
be within twenty days, and no longer“ 

II. And perſons committed or detained for 
any crime (unleſs for treaſon or felony expreſ- 
* ſed in the warrant as aforeſaid) in the vacation- 
time, may complain to the lord chancellot or 
* keeper, or any judge, who upon view of the 


copy of commitment, or oath of its being de- 


* nied, ſhall upon requeſt by ſuch perſons, or 
* any in their behalf, atteſted and ſubſcribed 


by two witneſſes, grant a Habeas Corpus under 


the ſeal of their reſpective courts, returnable 
immediately; and on ſervice thereof, the of- 
* ficer within the times before limited is to 
bring up ſuch priſoner before the ſaid lord 
chancellor or judges, before whom the writ is 


made returnable, with the cauſes of his com- 


mitment ; and thereupon, within two days 
* after; he ſhall be brought up, the priſoner 
* ſhall be diſcharged from his impriſonment, an 


s entering 
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entering into recognizance with one or more 


* ſureties, to appear in the court of king's bench 
* the term following, or at the next aſſiſes, ſeſ. 


+ ſions or general gaol delivery, or ſuch other 


court for the county where the, offence is cog- 
« nizable; into which court che writ, return 
and recognizance aforeſaid, ſhall be certified; 
* unleſs it ſhall appear that the party is detained 
$ upon a legal proceſs or warrant, for ſuch mat- 
© ters or offences which are not bailable by law. 

III. Provided always, that if any perſon ſhall 

* neglect to pray a Habeas Corpus for his iolarge- 


ment, by the ſpace of two terms after he is 
committed, he ſhall not have any ſuch writ in 


time of vacation, in purſuance of this act. 
IV. If any officer or officers ſhall refuſe to 
make their returns, or to bring the body of 
* the priſoner as aforeſaid, according to the com- 
© mand of the writ, within the times aforeſaid ; 
or upon demand made by the priſoner, or any 
in his behalf, ſhall refuſe to deliver a true copy 
© of the warrant of commitment, within fix 


hours after demanded, ſuch officers, gaolers, 


Sec. in whoſe cuſtody the priſoner ſhall be de- 
< tained, ſhall forfeit for the firſt offence. 100 l. 
+ and for the ſecond offence 200 J. to the party 

< grieved, and be rendered incapable to hold their 


offices: the penalties to be recovered by action 


of debt, bill, plaint or information, in any of 
the king's courts at Weſtminſter, wherein no 
eſſoin, 0c. or ſtay of AY ſhall be ad- 
© micted or allowed. 

V. And no perſon, who ſhall be delivered 
6 ; arid ſet at large by Habeas Corpus, ſhall be 

© again impriſoned for the ſame offence, by any 

here __ than ty "er order and 1 


28 28 e 
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© of ſuch court, wherein he ſhall be bound by 
* nizance to appear, or other court having 


« juriſdiftion of the cauſe: and if any other 
« perfons ſhall knowingly imprifon again the 


2 delivered or ſet at large, they ſhall for- 
l 


to the prifoner 5007. to be recovered as 
* aforeſaid.” BR eats aaa 

VI. © Perfons commirted for high treaſon or 
© felony, plainly and eſpecially expreſſed in the 


« warrant, upon prayer in open court the firſt 
© week of the term, or firſt day of the ſeſſions 


© of Oyer & Terminer or gaol-delivery,” to be 
brought to trial; if they are not indicted the 
© next term, ſeſſions of Oyer & Terminer, or 
« gaol-delivery after ſuch commitment, the 


« judges, upon motion made in court the laſt 


day of the term or ſeſſions, ſhall ſer them at 
liberty upon bail, unleſs it appear upon oath, 
that the king's witneſſes. could not be produ- 
ced that term or ſeffions: and if any fuch 
« perſons committed as aforeſaid, upon ſuch 
prayer aforeſaid, ſhall not be indicted and tried 
© the ſecond term or ſeſſions after commitment, 
they ſhall be diſcharged from their impriſon- 
ment.“ 0 
VII. But nothing in this act ſhall extend to 
* diſcharge out of priſon any perſon charged in 
debt or other action, or with proceſs in an 
civil cauſe, but that after his acquirral for his 
© crime, he ſhall be kept in cuſtody tor ſuch 


© other ſuirs. 


VIII. If any perſon or perſons, ſubjects of 
this realm, ſhall be committed to any priſon, 
© or be in cuſtody of any officer, for any cri- 
© minal matter, the faid perſon ſhall not be re- 
moved from the ſaid cuſtody into the cuſtody 
© of any other officer; unleſs it be by Habeas 


. Cc4 Corpus, 
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; Corpus, or ſome other legal writ, or where the 


« priſoner. is delivered to the conſtable to be car- 
« ried to gaol, &c or when any perſon is ſent by 


order to the houſe of correction, or removed 
from one pr ſon to another in the ſame county, 
in order to a trial or diſcharge; or in caſe of 


ſudden fire, infection or other neceſſity. And 

perſons making out and ſigning any warrants 
for removal, con rary hereto, or counter- ſign- 
ing the ſame, and the officers obeying ur exe- 
cuting them, ſhall incur the forfeitures before 


'© mentioned, both for the firſt and ſecond of- 


© fence, to the party grieved. 

IX. And any priſoner may move for and ob- 
tain his Habeas Corpus, as well out of the Chan- 
cery or Exchequer, as out of the courts of King's 
Bench or Common Pleas; and if the lord chan- 
cellor or any judge or baron, ſhall deny any 
« wrii of Habeas Corpus required to be granted as 


c aforeſaid; they ſhall forfeit to the party Sed 


*, 500. recoverable i in manner aforeſaid.” 

X. And it is declared, that writs of Habeas 
1 Corpus may run into any county palatine, the 
* cinque ports, and other privileged places of 
* England, and into the iſles Jerſey or Guernſey. 

XI. No ſubject of this realm ſhall be ſent 

« priſoner into Scotland, Ireland, or into any 

parts beyond the ſeas, which are or may be 
« within or without the dominions of his ma- 


« jeſty, his heirs or ſucceſſors: and if any of the 


* ſaid ſubjects be ſo impriſoned, it is illegal, and 
every ſuch perſon ſhall for ſuch impriſonment 
© have an action of falſe impriſonment. againſt 
him by whom he ſhall be committed, de- 


_ © tained, impriſoned, ſent priſoner or tranſ- 


ported, and againſt all perſons that ſhall frame, 
* contrive, write, ſcal or counterſign any war- 


tant 


- , 
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© rant for ſuch commitment, or ſhall be ad vi- 
© ſing, aiding or aſſiſting in the ſame; and ſhall 
« have judgment to recover. treble coſts, beſides 
damages, which damages ſhall not be leſs than 
« 5oo!. in which action no delay or ſtop of pro- 
ceedings, nor no injunction, protection or pri- 
© vilege, Sc. ſhall be allowed; and the perſon 
or perſons ſo offending as aforeſaid, being law- 
fully convicted thereof, ſhall be diſabled to 
bear any office of truſt or profit within the 
realm, or dominions thereunto belonging, and 
incur the pains, penalties and forfeitures or- 
dained by the ſtatute of Premunire made in 


© the 16th year of Richard II. and be incapable 
of any pardon from che king, his heirs or ſuc- 


* ceſſors. = he ney 
XII. This act ſhall not extend to any per- 


* ſon who by contract in writing ſhall agree 
with any merchant or owner of a plantation, 


c, co be tranſported, and ſhall have received 
* earneſt upon ſuch agreement: nor to perſons 


convicted of felony, and praying to be tranſ- 


ported beyond the ſeas, who may be ſo tranſ- 
ported into any parts notwithſtanding this ſta- 
* tutez nor to the impriſonment of any perſon 
© before the time limited for the commence- 
ment of the act, or any thing. thereto rela- 
ting; nor to perſons reſident in this realm, 
* that ſhall have committed any capital crime 
* in Scotland or Ireland, &c. but that ſuch, per- 
* ſons may be ſent to receive trial as before this 
act. „„ 

XIII. © And perſons offending againſt this act 
* ſhall not be impleaded for any otfence, -unleſs 
the ſame be done within two years at moſt 
* after the offence was commiited, in caſe the 
* party grieved ſhall not be then in priſon z and 


Sif 
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© if he ſhall be in priſon, then within two years 
© after his delivery our of priſon or deceaſe. 

XIV. After the affizes proclaimed for any 
county, no perſon ſhall be removed from the 
© common gaol upon any Habeas Corpus, purſu- 


© ant to this act, but ſhall be brought thereupon 


before the judge of afſize in open court: but 


© after the aſſizes are ended, any perſon detain- 


ed may have a Habeas Corpus, according to the 


direction and intention of the act. 

XV. If any information, ſuit or action, be 
© brought againſt any perſon or perſons for of- 
© fences againſt this law, the defendants may 
© plead the general ifſue, and give the ſpecial 
© matter, in evidence; and the ſaid matter ſhall 
© be as available to all intents, as if they had 
© pleaded or alledged the ſame matter in bar 
or diſcharge of ſuch information, ſuit or ac- 
$008; HEAL 

XVI. © Perſons appearing to be committed as 


_ © acceſſary before the fact, to any petit treaſon 


© or felony, or upon ſuſpicion thereof, which 
©. ſhall be ſpecially expreſſed in the warrant of 
© commitment, ſhall not be removed or bailed 
© by virtue of this act, or in any other manner 


than they might have been before the making 


bs of the ſame.” 


Two things I ſhall obſerve upon this ſtatute: 


1. That altho' the conſtable by his own au- 
thority, without any warrant of commitment, 
may carry an offender to gaol, and this was the 
method of ſecuring priſoners, before that there 
were any juſtices of the peace; yet ſince the in- 
ſticution of that magiſtrate, it is better that = 
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Of the Liberty of the Subjetk. 
be carried before him, to be ſent by him to 
gaol by warrant of commitment; otherwiſe 


the offence may be. | 
2. That the warrant of commitment 
to ſer forth che cauſe ſpecially : chat is to ſay, not 
for treaſon or felony in general, but treaſon for 
counterfeiting the king coin, or felony for ſtealing 
the goods * to fuch a value, and the 
like; that fo the court may judge thereupon, 
whether or no the offence is ſuch, for which a 
iſoner ought to be admitted to bail. Burn's 
2 410. 104. | 7 x 
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Ok the King and his Pꝛerogative, and 
the Officers and Miniſters of Juſtice 
under him. 5 


% 


T. E king is he who hath the higheſt 


rule over the whole land. Our king 


being above all others, he hath there- 
fore many ſingular privileges and preheminences 
in him beyond all other perſons: and he, for 
the excellency of his perſon and greatneſs of his 


office, has aſcribed to him by law ſome of the 


atiributes even of God; as ſovereignty and 
power, omnipreſence, immortality, verity and 


Juſtice, &c. But this is to be underſtood, in his 


publick or political capacity; for in his private 


or natural capacity, the law looks on im as 


mortal, and ſubject to the infirmities of other 
men, 3 Shep. Abr. 44+ N N 


As 


have a right to be bailed upon this act, whatever = 
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As to the prerogatives of the king, they are 
called Jura Regalia, or Inſignia Coronæ; and are 


inſeparably annexed to the crown, ſo that none 
but the king himſelf may have and uſe chem: 
and the particular power and prerogative of the 
king hath its exerciſe in theſe things. 


I. As the king is head of the ſtate. 
2. As he is ſupreme head of the church. 
3. As lord paramount of all lands; and 
grants of the king, b 
4. His deb:s how paid, and acts conſtrued 
in civil caſes, Sc. | 
1. It is the king's royal prerogative to make 
war or peace; to ſend and receive embaſſadors, 
and make leagues and treaties with foreign ſtates: 
and as head of the ſtate, he calls, continues, 
prorogues and diſſolves parliaments, and all ſta- 
tutes are to have his royal aſſent, which he may 
refuſe to give to a bill; but his denial is that he 


will adviſe upon it, and not an expreſs negative, 


Co. Lit. 110, 


In calling or diſſolving parliaments, declaring” | 
war and peace, Ec. his proclamation has the ef- 
fect of a law; though he cannot by proclama- 


tion introduce new laws; yet he may thereby 


inforee old ftatutes diſcontinued ; and he may 


diſpence with a penal ſtatute, wherein his ſub- 
jects have not any intereſt, The king may take 


the benefit of any ſtatute, although he be not 
named; but acts of parliament do not bind the 
king, if he is not ſpecially named, unleſs they 
concern the commonwealth, ſuppreſs wrong or 
fraud, Cc. in which caſes they are binding to 
him. 3 1. 162. 2 It. 743. 5 Rep. 14. 


7 Rep. 32, 
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It is his prerogative alone to diſpoſe and go- 
vera the militia of the kingdom: and he hath 
the command of all forts, and places of ſtrength, 
Sc. Alſo authority in the making and caſting 
of ordinance. He gives commiſſions for levying 
men and arms, by ſea and land; and diſpoſes 
of all magazines, ammunition, caſtles, fortreſſes, 
ſhips of war, and publick money: the King may 
lay embargoes on ſhipping, but then it muſt be 
pro bono publico; he may, if he ſee cauſe, open 
or ſhut-the ſea-ports, and forbid the paſſage of 
his ſubjects over ſea, without licence, Sc. The 
ports he may not grant to a ſubject, but ſhall 


him. 12 Rep. 34. 11 Rep. 86. Salk. 32. 
He hath power to make an alien free-born; 
and to grant letters of ſafe conduct to foreign 
rts: he can put a value upon the coin which 
is made by his authority, and make foreign coin 
current by proclamation 3 and to make money, 
the law gives the king all mines of gold and fil- 
ver; or where the gold and filver in mines is of 
the greater value, which are called royal mines. 
Plowd. 314. POE EI BH GER 
All writs and proceſſes, commiſſions, Ec; are 


in the king's name; and he may erect courts of 


juſtice, which ſhall proceed according to the com- 
mon law: he may make and create univerſities, 
colleges, counties, boroughs, fairs, markets, c. 
And no foreſt, chaſe or park can be made, or 
caſtle built, without the king's leave. The king 
by his prerogative may incorpora:e a whole city, 
pariſh, Sc. or part of it, and grant and annex 


to ſuch corporations divers franchiſes; though 


they may not under colour thereof ſet up a mo- 
nopoly, which is againſt law. Fenk. Cent. 285. 
4 Inſt, 294. Ney 182. | 
The 


appoint officers for the cuſtody thereof, under 


397 


* 
. 
. 


398 


here appeal is brought by the ſubject; and 
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The king is the fountain of honour, and has 


the ſole power of conferring dignities and ho- 
nourable titles; as to make dukes, carls, barons, 


knights of the garter, Sc. And he name, 
creates, makes and removes the great officers of 
the government: he determines rewards and pu- 
niſhments; moderates laws, and pardons offen- 
ders. But the king cannot pardon murder, 


pardons of felony, c. ſhall be granted only, 
where the king may lawfully do it, — 
his coronation oath. Co. Lit. 165. ien 
Stat. 14 Ed. 3. 

And altho? the king buch an intereſt 1 in every 
ſubject, and a right to his ſervice, he cannot 
diſcharge the right of a ſubject, or hinder him 
of a remedy the law gives him. Sak, 168. 
2. As fupreme head of the church, our king 
hath power to call a national or provincial coun- 
cil; and by his royal aſſent the canons made 
in convocation have the force of laws: and to 
him eber Te 4 Inf. 325. Danrv. 
Abr. 73. 

The king hath this prerogative in the convo- 
cation of the clergy ; that when it is called, itis 
by his writ; it may not make any canons with- 
out his licence; if the king pleaſes he may fit 
there, as he doth in the parliament; and he hath 
a negative voice, as he hath in parliament. The 
archbiſhop of Canterbury, who is preſident, pro- 

and diſſolves it by the king's direction; 
and the clergy called to the convocation ſhall have 
the ſame privileges as members of parliament, 
Crompt. Fur. 4. Stat. 8 H. 6. c. 1. Eq. Caf. Abr. 
349. (A.) pl. 1. 3 Chane. Rep. IT Job edit, 


1736. 4 Pom. Reg. Writs 644. 


By 
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Or the King and his Pꝛerogative. 


By his prerogative, the king hath the 
Agde of patronage all over Exgland; and is the 
founder and patron of all biſhopricks, c. ſo that 
none can be made a biſhop but by his nomina- 
tion: and the election of biſhops is to be by the 
king's Conge d Eſlire, or licence to elect the per- 
ſon named by the king; and if the dean and 
chapter fail io make election, the king may no- 
minate, Sc. by letters patent. But the dean 


and chapter having made their election, certify 


it to the king, . the archbiſhop, c. and then 
the king gives his aſſent under the great ſeal. 
Co. Lis. 90. 25 H. 8. c. 20, | 

The king has not only the choice and making 


of all biſhops, but of deans, and the like clergy- | 


men: and-he may licenſe a new biſhop to retain 
his old parſonage 
biſhop may bold the profis of a benefice for a 
time, by way of Commendam, this cannot be 
done without the king's licence, The cuſtody 
of the temporalties of every biſhop and arch- 
biſhop, during the vacancy of the fees, belongs 
to the king, and he may grant it away; and 
the king may preſent to a void advowſon, when 
the temporalties are in his hands. Davis 75. 
F. N. B. 34. Co. Lit. 398. 

He may now make any biſhop, or other per- 
fon in holy. orders, a privy counſellor, juſtice, of 
oyer and 4erminer, juſtice of peace, Sc. or give 
them power o execute any temporal authority. 
The king, according to the ſtatutes, may diſpenſe 
with plurality of benefices, and non · reſidence of 
clergymen, where there are two or more bene 
fices with cure: appropriations of church bene- 
fices, made by conſent of the patron and ordi- 
nary, muſt be with the king's licence, When 
the-patron of a ehurch neglects to preſent to the 


lame | 


in Commendam; and where a © 
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ſame in ſix months; the biſhop of the dioceſe, 
or on his default, the. archbiſhop is' to collate | 
within the like time; and he not doing it, the 
king ſhall. preſent to the church. Cro. Fac. 
352. 11 Rep. 10. 2 Rol. Abr. 360. 
Churches are founded by the king, and he li- 
cenſes others to found them, exempt from the 
ordinary's juriſdiction; and he. hath the tithes 
of foreſts and places extraparochial, which he 
may grant by leiters patent: alſo the king ſhall 
pay no tithes, &c. .. Cro- Eliz. 511. 
3. The king is lord paramount of all the 
lands in England; and all eſtates for want of 
heirs, or by forfeiture, eſcheat to him: he ſhall 
bave the lands of felons, c. convict; and the 
goods of felons and fugitives; goods and chat- 
tels of pirates; wreck. of the ſea, Sc. Stat. 17 
| Ed. 2. 4 Inft. 136. 
All lands are ad to be holden of the king 
lands in the king's poſſeſſion are free from te- 
nure; and the king may not be jointenant with 
any one: where the title of the king and of a 


common perſon concurs, his title ſhall be pre- t 
ferred. No diſtreſs can be made upon the king's t 
poſſeſſion, but he may diſtrain out of his fee in b 
other lands, Fc. and may take diſtreſſes in the k 
highway. Goods and chattels may go in ſuc- p 
ceſſion to the king, though they may not to any tl 
other ſole corporation. Co. Lit, 1, 30, 90. & 
Finch 83. 2 Inſt. 131. | th 
The king may grant a thing in action, which th 
another cannot; and reſerve a rent to a ſtranger, p 
Sc. But he cannot grant or take any land, (not 

caſt upon him by diſcent) but by matter of re- {MW ki 
cord: and the king may not grant an annuity rec 
to charge his perſon, which is not chargeable like he 


the. perſon of a ſubject; though he may on it 
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out of the revenue of the exciſe, Ec, The 


grant of the king is taken favourably for him, 
and moſt ſtrongly againſt another; and he may 
avoid his own grant for deceit. 4 Rep. 54. 2 
Inft, 186. Pleud. 243. Salk. 8686. 

The king's grant is good for himſelf and fon. 
ceſſors, though his ſucceſſors are not named: but 
if a grant is made by the: King, and a former 
grant is in being of the ſame thing, if it be not 
recited,” the grant will be void; yet there may 
be a non obſtante to a former grant, if the king 
is deceived in his grant, as where it contains 
more than was intended to be granted, Ge. it 
is void: and the king's grants may be void by 
reaſon of incertainty; where debts and duties 
are granted, without ſaying in particular — 
duties, en 2 when: there is a 


A grant of the king 19.4 corppration that 
they ſhall. not be impleaded for any cauſe —_ 
there, elſewhere than before themſelves, Sc. this 
Ao not the king, where he is party: and the 

— may not by his grant exclude himſelf from 

proſecuting pleas of the crown; for it 2 
the publick Government. , Keke. 88. Dy. 376. 

4. The king's debt ſhall be ſatisfied before 
that of a ſubject, for which there is a preroga- 
tive writ z and until his debt be paid he may 
we ote& the debtor from the arreſt of others. 


kings. debtor, noreichſtapding he "hath a prox 
tection, and recover judgment againſt him; tho' 
he cannot have execution, unleſs he gives ſecu- 
ty to pay the king's 4 yas If a debtor hath 

not 


t by ſtatute a common perſon may ſue the 


401 


10e De the King and his Pꝛetogative. 


not a writ of protection, he may be in execution 
for a common perſon, as well as the king: and 
the debt of the king ought to be in equal degree 
with that of his ſubject, to have preference. Co. 
Lit. 130. Stat. 25 Ed. 3. ci 19. 33 H. 8. e. 
engen 


* 


39 Cre. Cs BS.. | 
An whoſe ſoever hands the goods of the king 
come, their lands are chargeable; and may be 
ſeiſed' for the ſame: and the king is not bound 
by ſalr vf his goòds in open market. No pre- 
ſcription of time runs againſt the king; he is not 
wirhin the ſtatute of limitation of actions: he 
may fue in what eourt he pleaſes, atid cannot be 
nonſuit, as he is ſuppoſed to be preſent in all bis 
courts; the king may have ſuch proceſs in his 
ſuir, as no other perſon but himfelf can have, 
in any caſe: and in his pleading he need not 
ead an act of parliament, tho a ſubject is 
und to do it. 2 It. 713. 11 Rep. 74. 
Finch-$2, 476. 4 Rep. 725. 
Action lies not againſt the king, but a peti- 
tion to him in chancery inſtead thereof: and it 
is lawful for any ſubject to petition the king for 
redreſs, where he finds himſelf gtieved by any 
ſentence or judgment. The king's title is not 
to be tried, without warrant from the king, or 
aſſent of the attorney general: there are no cofts 
allowed againſt the king; no entry will bar him; 
and no judgment is ever final againſt him, but 
with a ſalvo jure regis; and in the cafe of others, 
the king may iſſue a command to the judges, 
not to proceed 'till he is adviſed, where his right 
may be prejudiced, c. 2 Inft. 187, 424. 
Hob. 220. _ Finch 460. 41 | 
The king's only teſtimony of any thing done 
his preſence is of as high a nature and credit 
as any record; whence it is that in all writs or 
00 I precepts 
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ſent out for the diſpatch of juſtice, he 
uſeth no other "witneſſes than himſelf, as Teſte 
neipſe, Sr. The king cannot be a minor or 
under age and in him the law will fee do de- 
fect, negligehice or folly. Co. Lit. 41, 87. 
Theſe prerogatives and others ariſe to the king, 
from the reaſon of the Common Law; which 
allows that to be law almoſt in every caſe fot the 
king, which is not ſo for the ſubject: but the 
kihg's prerogative doth not extend to any thing 
injutious to his ſubjects; for the king by our 
law can do no wrong. Finch 8 3. 540 
The king or queen may make laws, by au- 
thority of parliament, to bind the crown, c. 
Kings of England are to be proteſtants, and join 
in the communion of the church of England: 
and the king's coronation oath is ſettled by 
ſtatute, , Stat. 1 . M. ft.2.c. 2. . 10. 


The oath of the King at bis coronation, ad- 
miniſtered by the archbiſhop, c. 


c HE ſolemnly promiſes and ſwears, that he 
6 will govern the people of this kingdom 
* of England, and the dominions thereunto be- 
* longing, according to the ſtatutes in parlia- 
* ment agreed on, and the laws and cuſtoms of 
the fame; that he will to his power cauſe law 
* and juſtice, in mercy, to be executed in all his 
* judgments; that he will to the utmoſt of his 
power maintain the laws of God, the true 
© profeſſion of the goſpel, and the proteſtant 
* reformed religion eſtabliſhed by law: and 
* preſerve unto the biſhops and clergy of this 


realm, and to the churches committed to their 


* charge, all ſuch rights and privileges, as by 
Dd 2 * law 
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law do or ſhall appertain unto them, or any 
of them. All which things, put to him by 

* way: of queſtion, the king promiſes to perform 

and keep, laying his hand upon IP goſ- 


$ kak and r eee % . 


, == : N 
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eue of the Queen and Prince, | 


HE queen in our law is either the chat 
© holds the crown of this realm-by right of 
blood, or who is married to the king; the firſt 


"of which is called Queen Regnant, and the laſt 


Queen Conſort : ſhe who holdeth by blood is, in 


conſtruction of law, the ſame with the king, and 
hath the like regal power and „ but 


the queen conſort is inferior to the king, and 

his ſubject. 3 Int. 7. + Mar. cap. . 
By the Common "poles the queen as the king's 

wife, partakes of ſeveral prerogatives above other 


women: ſhe is a publick perſon, exempt from 


the king; and capable of lands or tenements of 


the gift or grant of the king her huſband, which 
no other feme covert is: and ſhe is of ability, 
without the king, to purchaſe or grant lands, 
and make leaſes; ſne may have in herſelf the 


4 wo eſſion of perſonal things, during her life, Cc. 


both her real and perſonal eſtate goes to the 
king after her death; if ſhe do not in her life- 


time diſpoſe of them, or deviſe. them away by 


will. Co. Lit. 3, 31, 133. Kol. Abr.g12. 

The queen may ſue and be ſued alone, in her 
own name only, by Precipe, not by petition ; 
and no writ of right is to be directed to her, 
bur to her bailiff: ſhe ſhall not find pledges in 


an action; or be amerced as another ſhall be. 


In a writ of Quare Impedit brought by the queen, 
| oy 


„ 


of the Kfng and his Pretoghtive; 


on her being diſturbed in preſenting to a church, 
ſome ſay plenarty is no plea againſt her: 2 
of parliament relating to her need not be plead- 
ed; for the court muſt take notice of them, as 
they do thoſe that concern the king, becauſe 
ſhe is a publick perſon. Finch 86. 2 . 361. 
8 Rep. 28. 

In caſe a'tenant of the queen aliens part of his 
land to one, and part of it to another; the queen 
may diſtrain in any one part for the whole, as 
the king may do: and ſhe is not bound by the 
ſtatute of Marlbridge againſt driving of a diſtreſs 
out of the county, If the king take an alien to 
wife, ſhe ſhall have the queen's dowry ; and the 
queen ſhall pay no toll, &c. 4 2 
Plowd. 124, 271. Co: Lit. 133. rid 1 

As for the Prince of Wales, to plot his deaths 
is high treaſon, He is not reſtrained by the ſta- 
tute 1 Hen. 4. cap. 6. concerning the king's 
grants: the judges are to take notice of an act 
of parliament made for him; without pleading 
it, and the like. 8 Rep. 28. 

And the king's other children have ſome pri- 
vileges more than other men's children; being 
born beyond ſea, they are inheritable to land 
here, Sc. 4 Rep. 23. 1 Inſt. 132. 

A Proviſion not only for the king's houſhold, 
is ſettled by parliament; but is ordain'd alſo 
for the queen. Stat, 1 Geo. 3: c. t. 2 Ges. 3. 


4 I, 
E privileges of the nobility. 


Tur nobility and peerage of this kingdom 
is created by the king, either by writ or 


letters 2 5. The calling up lord by writ 
D 


93 ui 
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is the moſt antient way, and gives a fee · ſimple 
in a barony, to him and his heirs, without 
words of inheritance; but the king may limit 
it to heirs male, or the heirs of hs body; and 
if he dies before he fits in parliament, his blood 
is not ennobled: but the creation by letters patent 


is good, and makes the peerage ſure, tho? he 


never ſits in parliament; aud his heirs ſhall in- 
herit the honour, purſuant to the words of 


556 3 Seld. 1498, 1726, hl. aaa, 205 
76 To * 
All peers of the realm an liked gpobb u 
the king's hereditary counſellors; the king and 
whole Kingdom have an intereſt in the peerage 
of every lord: and the privileges belonging to 
our nobility, beyond other men are vety great. 
The perſon of a peer, as well out as in parlia- 
ment time is privileged from all arreſts, unleſs 

for treaſon, felony or breach of the peace, c. 


and this privilege is ſo extenſive in reſpect of his 


perſon, that the king may not reſtrain any peer 
of his liberty, without order of the houſe of 
lords, except it be in caſes of treaſon, &c. 6 
Rep. 52. 4 Bac. Abr. 228,231. 2 Ld. Rm. 
1247, 

Peers are not to be arreſted upon mean 
ceſs, or on execution for debt or treſpaſs, be- 
cauſe they are preſumed, not only to attend the 
king and the publick affairs; but the law doth 
preſume they have ſufficient lands, in which they 


may be diſtrained : but they may be apprehended 


in criminal caſes. And tho? a peer may not be 
arreſted in his body, his eſtate may be ſequeſtred 
for debt, c. upon a proſecution after a diſſo- 
lution and prorogation of parliament, or adjourn- 
ment for above fourteen days; when he refuſes 
to appear and anſwer, ona bill of oy 21 
hibit 
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5 1 and his Pꝛerogative. 
hibited in the Chancery, Exchequer, Sc, 6 Rep. 
53, Kal. 12 9.13 M. 3. c. 3. bi & 568 

Suits may be brought againſt any peer, of 


| member of parliament, or their menial 78 


Sc. in the intervals of parlament, or ef ſe 


ons, being above fourteen days; and the courts 


after diſſolutions, or proragations, may give 


judgment, and award execution: and where any_ 


ure ſhall be ſtay'd from proſecuting his 


ſuit, he ſhall not be nonſuited, but upon the 


riſing of the parliament may proceed io judg- 
ment, c. Alſo no proceedings in law againſt 
the king's debtor, ſhall be delayed under colour 


of any privilege: only the perſon ofa peer ſhall 


not be arreſted, or impriſongd thereupon, c. 
11 Geo. 2, c. 24. | 0 . 

Every lord of parliament is allow'd his clergy 
in all caſes, where others are excluded by the 
Stat. 1 Ed. 6. c. 12. except for wilful murder: 


and it is ſaid the lord Morley, who was tried 


for murder, and found guiky of manſlaughter, 
was diſcharged without clergy. For treaſon 
committed by a peer of the realm, he ſhall be 
tried by his peers, lords of parliament: and if 


a nobleman be indicted of murder or felony, 


his trial ſhall be by his peers; but on an appeal 


of felony, which is the ſuit of the party, he 


ſhall be tried by an ordinary jury of twelye men. 


F. P. C. 130. Sid. 277. 2 Iuſt. 49. Stat. 9 


H. 3. c. 29. | 
In many caſes the proteſtation of honour ſhall 
be ſufficient in noblemen; as in trials of peers, 


they proceed upon their honour, not on oath: 
and if any peer is a defendant in a court of equi- 
ty, he ſhall put in his anſwer upon his honour 


(tho? formerly it was to be on oath): and in ac- 
tion of debt upon account, the plaintiff being a 
peer, it (hall ſuffice to examine his attorney 


Dd 4 upon 
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upon oath, and not himſelf: tho? where a peer 
is to make an affidavit, or to be examined as a 
witneſs, he muſt be upon his oath like another 
perſon. 9 Rep. 49. 3 Iuſt. 29. 2 Salk. 512. 
Wil. Rep. 1462. Mod. 99. 3 Keb. Rep. 631. 
Freem. Rep. 422. pl. 566. 16 Vin. Abr. 293. 


pl. 3. 4 Bac, Ar. 237. 


A writ of Subpzna ſhall not be awarded againſt 
a peer out of Chancery in a cauſe; but a letter 
from the lord' chancellor in lieu thereof. ' No 
Capias or exigent can be ſued out againſt peers 
of the realm, in actions of debt or treſpaſs; and 
no eſſoin lies _— them: in any trial where'a 


peer is plaintiff or defendant, there muſt be re- 
turned on the jury at leaſt ® one knight, or it 


ſhall be cauſe of challenge ; but peers on the 
trial of a peer may not be challenged, as jurors 
may in caſe of a common perſon.. A peer may 
not be impanelled upon any inqueſt, though 
the cauſe hath relation to two peers. G16. 
Cbanc. 65. Har. Chanc. Pra. 50. 4 Bac. Abr. 
232, 238. 2 Hawk, Pl. Cr. Chap. 43. f. 4, 11. 


If any perſon ſhall divulge or tell falſe tales of 


any lord of parliament, by which diſſenſion may 
happen, or any ſlander ariſe, the offender ſhall 
be impriſoned, Sc. and ſuch lord may bring his 
action of Scandalum Magnatum in the name of 
the king, and in his own name, and recover large 
damages; and the defendant” ſhall be otherwiſe 
puniſhed. Stat. 12. R. 2. c. 11. 


* Lord Ch. Juft. Holt ſaid, the reaſon a knight was to 
be on a jury, when a peer was concerned, was for the ſe- 
curity of the commons, Jer @ knight was preſumed to be a 
man of courage, and not afraid to look 4 peer in the Face. 


11 Med. 102. However this challenge is now taken away 


by Stat, 24 Geo. 2. c. 18. /. 4. 
No 
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No peer can be aſſeſſed towards the militia, 


but by aſſeſſment made by ſix or more peers: 
and the houſes of peers ſhall not be ſearched 


for conventicles, but by warrant under the fi 
manual, or in the preſence of the lord lieute- 
nant of the county, or one deputy lieutenant 
and two juſtices of the peace, &c. 9 H. 3. 13 
& 14 Car. 2. c. 3. Ms h 

It was lawful by the Common Law for any 

to retain as many Chaplains as he would 

but by ſtatute their number is limited, viz. a 
duke to have ſix chaplains, a marqueſs or earl 
five, viſcount four, baron three, &c. Stat. 31 
H. 8. c. 10. ed 8 


Now I come to the officers and miniſters of 
juſtice under the king, which I ſhall treat of in 


the order following : 


— 


Of the judges of the law. 
Of ſheriffs of counties. 
Of coroners and their duty. 
Of juſtices of the peace. 
Of conſtables, Sc. 


8 


1. A judge is a chief magiſtrate in the law, 
to try civil and criminal cauſes, and puniſh of- 
fences: and our king hath the nomination and 
appointment of judges. Co. Lit. 56. 

The king in all caſes doth judge by 2 
and judges are to give ſentence according to law, 
that which by law they know to be right, and 
what is alledged and proved: a judge ought not 
to judge in his own cauſe, or in pleas wherein he 
5 party, Co. Lit. 71. 7 Rep. 27. Stat. 18 

1. a > 


If 
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If a judge is doubtful or miſtaken in matter 
of law, a ſtander-by may be allowed to inform 
the court, as Amicus Curie. But no judge ſhall 
generally be excepted againſt, or — no 
have any action brought againſt him for what 4 


does as judge. And to kill a judge of either 


bench, aſſiſe, &c. in their places admini- 
ſtring Juſtice, is treaſon: alſo drawing a wea- 

only upon a judge in any of the courts of 
juſtice, the offender ſhall loſe his right hand, 
forfeit his lands and goods, and ſuffer perpetual 
impriſonment. 2 Inf. 178, 422. Co. Lit. 294. 
25 Ed. 3. c. 2. 

The judges are freed from all proſecutions 
whatſoever, except in the parliament, where they 
may be puniſhed. for any thing done by them as 
judges: and there bribery in a judge, which is 


a very high offence, is puniſhable by loſs of of: 


fice, fine and impriſonment. If a judge, who 
hath no juriſdiction of the cauſe, give judgment 
of death, and award execution, which is execu- 
ted, ſuch judge is guilty of felony and alſo the 
officer who executes the ſentence, Though 
Judges are not in any way. puniſhable for a meet 
error of judgment. 12 Rep. 24. Vaugb. 138. 
Cro. Fac. 65. H. P. C. 35. 2 Haut. 4. 
Judges of the Common Law have no ordinary 
juriſdiction to examine witneſſes at their cham- 
bers; though by conſent of parties and rule of 


court they may on interrogatories; and ſome 
things done by judges at their chambers, in or- 


der to proceedings in court, are accounted 3 
done by the court. They are to have a paper of 
the cauſes which are to be ſpoken to in court; 
and. where ſpecial matter ariſes upon reading the 
record of a cauſe, ſo that the judges are not for 
the preſent ſatisfied of the law, they order . 


. 
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books to be made and delivered them, contain- 
ing copies of the record, Ec. that the 7 the 
better oonſider of the matters in . 

Abr. 90, 91. 
Our judges are to execute their oflices i in pr 
perſon, and cannot act by deputy, as on 
Judges of eccleſiaſtial courts may: yet where 
there are divers judges of a. court of record, the 


act of every one of them is effectual, eſpecially 


if their commiſſion do not expreſly require more; 


but what a majority rules when prelent, is the 


aft of the court. 1 Rall. Abr. 382. 2 Hawk. 3. 

A judge of B. R. cannot be made by writ, but 
by commiſſion under the great ſeal; but he may 
be diſcharged by writ /ub magno fegill : a judge 
at his creation takes the following oath, 8 #0 
18. 18 Ed. g. c. 1. | 


The 40 of a judge / the law, | 


4rt 


"Ps judge ry that he will well hd feat 13 Edw. 
truly counſel the king, and take no te- 3. fl 4. 


* ward for doing of juſt Jo ice; that he will adviſe 
no man where the king is party, maintain na 
* plea, and deny no man right, but in all things 


execute the laws: that he will adminiſter ju- 


* ſtice and right indifferently to all men; and 
this he ſhall not forbear or delay to do, though 
the king, under the great ſeal, or privy ſeal, 
* or by any order or meſſage command the 

* contrary, wh And in ſuch caſe he ſhall 
proceed, as if no ſuch writ, order, meſſage, 

* or other commandment were come to him: 

and he ſhall be anſwerable in body, lands and 

goods.“ Kone 4 | 


2. A ſheriff 
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2. A ſheriff is the chief officer, under the 


* king, of a ſhire or county, for keeping of the 


peace, and execution and ſervice of writs and 
proceſſes, c. At Common Law, ſheriffs were 
choſen by the county, as knights of parliament 
now are; but by ſtatute, they are to be made by 
the king; and the chancellor, treaſurer and ba- 
rons of the exchequer, &c, nominate three per- 
ſons yearly for each county, out of which the 
king chuſes one: and by ſtatute they are to have 
ſufficient lands in the county where choſen, to 
anſwer the king and his people. Stat. 9 Ed. 2. 


. 14 £8.37, c.9. 


The power of a ſheriff is judicial, and mini- 
ſterial: his judicial authority conſiſts in trying 
and determining cauſes in his county courts ; 
and in preſerving the peace of the county, he 
being by the Common Law the principal conſer- 
vator of the peace there; and he is to aſſiſt the 
juſtices of peace, and raiſe the Poſſe Comitatus to 
ſuppreſs riots, Sc. Though his judicial power, 


as conſervator of the peace, is ſeldom uſed; be- 


ing commonly executed by juſtices of peace. 
His miniſterial power relates to executing writs 
out of the king's courts; and herein he is not to 
diſpute the validity of any writ, but muſt exe- 
cute it: for he muſt not let a perſon eſcape, tho 
taken on an erroneous proceſs ; but ſhall be ex- 
.cuſed by reafon thereof, in falſe impriſonment. 
Co. Lit. 174. 2 Inft. 193, 452. 5 Rep. 64. 
Beſides their miniſterial office to execute pro- 
ceſs, t. Sheriffs are to proclaim ſtatutes; re- 
turn juries, for trials in civil and criminal caſes ; 
make returns of writs for electing knights of the 


ſhire, &c. And they are to coſiect the rents of 


the king, ſeiſe profits of lands forfeited, goods 


of felons, Sc. To levy the king's debts, = 
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be accountable to the king for all iſſues and pro- 
fits of their counties; for which they are to give 
up their accounts in the exchequer : by ſtatute, 
ſneriffs ſhall have allowance on their accounts, 
for executing the king's writs,” levying eſtreats, 
Se. Their accounts ſhall not be delayed; and 
4000 J. yearly is ſet apart at the exchequer, and 
allowed the ſheriffs of the ſeveral counties; to 
help paſs their accounts. Alſo they are to ſee 
that criminals be executed, and obſerve the or- 


der of law in putting them to death. Dr. & 


Stud. ch. 41. 23 H. 6. c. 9. 3 Geb. c. 15. 

The officers under the ſheriff are an under- 
ſheriff, bailiffs, gaoler, &c. for whom he is an- 
ſwerable. As to the under ſheriff, his power is 
the ſame with that of the high ſheriff, he acting 
in his ſtead ; but all returns by the under (he- 
riff are in the name of the high ſheriff,” the un- 
der- ſheriff is removeable at pleaſure, and fome 


ſay but in nature of a general bailiff errant to the 
ſheriff in the whole county, as other bailiffs are 


over particular diftrits. The under ſheriff is to 


file a warrant of attorney for his high ſheriff in 


all the courts of Weſtminſter, by an attorney of 


each court; and ought always to have his de- 
puty attendant in courts, to receive and execute 


their commands, give account of buſineſs, &c. 
And ſheriffs ſhall not take any money or reward 


for the places of under-ſheriff, gaoler, bailiffs, 
Sc. 4 Inft. 114. 2 Lil. Ar. 511, 513. Stat. 
3 Geo, c. 15. F eh 

If a ſheriff do not make a return of writs, or 


making a falſe return, he ſhall be amerced; or 
the party may bring action of the caſe againſt 


him: ſheriffs ſhall let perſons to bail upon rea- 
ſonable ſureties; and where a ſheriff takes a bail- 
bond of two good men of viſible eſtates at the 

time 
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time of taking it, if they afterwards become in- 
ſolvent, the ſheriff ſhall be excuſed, ; When any 
ſheriff is chargeable in his life - time for a perſo- 
nal tort; there the action for it dieth with the 
perſon; -but if a ſheriff levies money. on a fer: 
facias, and dies, action may be brought againſt 
his executors for the money, being a duty: and 
if an under-ſheriff procure goods taken in exe- 
cution to be appraiſed at under value, and deli- 


ver them to the plaintiff accordingly z for this 


oppreſſion of the defendant indictment will lie. 
Sheriffs are not to take above 15. in the p 
where under 100 l. nor more than 6 d. per pound 
if above that, for levying an extent or execu- 
tion; and 1 5, in the pound of the yearly value 
of lands, for executing a writ of Habere facia 
Poſſeſſionem, c. where the whole exceeds not 


100 J. per Annum, and 64. if above. 10 Rep. yo. 


Cro. Eliz. 808. Cro. Car. 539. Cro. Fat: 426. 
29 Eliz,c, 4. 3 Geo. c. 18. - 

Sheriffs may not continue in their offices above 
one year; which alſo extends to-under-ſheriffs: 
and no ſheriff is to act as a juſtice of peace of 
the county, during his ſhrievalty z-nor an un- 
der-ſheriff, &c. be attorney in any of the king's 
courts, ſo long as he bears the office; though 


of others. No ſheriff at aſſize time; ſhall keep 
a table for any but thoſe of his own retinue ; nor 


make a preſent to any judge, Sc. or have above 


forty ſervants in liveries, or under twenty at- 
tending him. On the deaths of ſheriffs, un- 


der-ſheriffs are to act in their names till others 


are appointed, and be anſwerable. Stat. 14 Ed. 


3. C. 7. 42 Ed. 3. 6. 9. I M. c. 8. 1 H. LY 


c. 4. 13& 14 Car. 2. c. 21. perpetuated by 1 
Jac. 2.c.17./. 4. 3 Geo. ft, 2, c. 15. 


The 
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The oath of a ſheriff by ſtatute. mite ? 
I A. B. do ſwear, that I will well and truly 
© | ſerve the king's majeſty, in the office of 
« ſheriff of the county of, c. and promote his 
« majeſty's profit in all things that belong to 

. + my office, as far as I legally can or may and 
« vill truly preſerve the king's rights, and all 
that belong to the crown, and will not aſſent 
« todecreaſe, leſſen or conceal the king's rights; 
« or the rights of his franchiſes; and whenſo- 1 
« ever I ſhall have knowledge that the rights of ge 
the crown are concealed. or withdrawn, be it 
in lands, rents,  frahchiſes, ſuits or ſervices, 

« or in any other matter or thing, I will do my 
« utmoſt to. cauſe them to be reſtored to the 
crown; and if I may not do it myſelf, I will 
« certify and inform the king thereof, or ſomt of 
« the judges: 1 will not reſpite or delay to 
« the King's debt for any gift, promiſe,” reward, 
« or favour; where I may raiſe the ſame without 
great grievance to the debtors; I will do right, 
aas well to poor as to rich, in all things be- 
« longing to my office; I will do no-wrong to 
any man for any gift, reward or promiſe, nor 
for favour or hatred 3 I will diſturb no man's 
right, and will truly and faithfully acquit at 
the Exchequer, all thoſe of whom I receive 
any debts or duties belonging to the crown; 
©] will take nothing whereby the king may I 
© loſe, or whereby his right may be diſturbed, i 
* injured or delayed; I will truly ſerve, and 
* truly return all the king's writs, according to 
the beſt of my ſkill and knowledge; I will 
take no bailiffs into my ſervice, but ſuch as : 
| * WI 
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ſues of them that be within my baili wick, ac- 
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© will anſwer for, and will cauſe each of them 
© to take the like oaths as I myſelf do, in what 
belongs to their? buſineſs and occupation; I 
vill truly ſet and return reaſonable and due iſ- 


cording to their eſtates and circumſtances, and 


- © make due panels on juries of perſons able and 


« . ſufficient, and not ſuſpected or procured, as is 
appointed by the flatutes of this realm; I 
© have not ſold or let to farm, nor contracted 
for, nor have I granted or promiſed for re- 
* ward or benefit, nor will I ſell or let to farm, 
or contract for, or grant for reward or benefit 


'© by myſelf, or any other perſon for me, or for 
my uſe, directly or indirectly, my ſheriffwick, 


< or any bailiwick thereof, or any office belong- 
ing thereunto, or the profits of the ſame, to 


d uny perſon or perſons whatſoever ; I vill truly 


* and diligently execute the laws and ſtatutes of 
this realm; and in all things well and truly 
© behave myſelf in my office, for che honour of 
© the king, and the good of his ſubjects, and 
* diſcharge the ſame according to the beſt of my 


© ſkill and power.” ; | 
Tube Oath of an under-ſheriff, is to the like 


purpoſe, and almoſt verbatim the ſame with that 
of the high-ſheriff. And the particular ſums to 
be paid the ſheriffs of the ſeveral counties, to 
bear the expences of the patents for their offices, 
paſs their accounts in the exchequer, and obtain 
their Qyietus's, Sc. by the Stat. 3 Geo. 1. c. 16. 
are as follow, vis, W. 


Allowances 
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Allowances 10 the ſheriffs of counties. . , 


To the ſheriff for the county. of Bedford, nine- 
ty-three pounds and fix ſhillings 3/ for the county 
of Berks, ninety- ſix pounds; for the county of 
Bucks, ninety-fix pounds; for the counties of 
Cambridge and Huntingdon, ninety- five pounds 
and ten ſhillings; for the county of Cheſter, ſixty- 
two pounds five ſhillings z for the county of 
Cormwall, one hundred and two pounds and fix- 
teen ſhillings ; for the county of Cumberland, 
ninety pounds and two ſhillings ; for the county 
of Derby, ninety-three pounds and nineteen ſhil- 
lings; for the county of Devon, one hundred 
and ſix pounds nine ſhillings ; for the county of 
Dorſet, one hundred and one pounds fix ſhillings; 
for the county of Eſſex, one hundred and eight 
pounds ten ſhillings; for the county of Glouceſter, 
ninety- eight pounds and ten ſhillings 3 for the 
county of Hereford, ninety-four pounds and fix 
ſhillingsz for the county of Hertford, ninety- 
three pounds; for the county of Kent, one hun- 
dred and eight pounds ten ſhillings; for the 
county of Lancaſter, ſixty- ſeven pounds and ſeven 
ſhillings; for the county of Leiceſter, ninety-four 
pounds and fix ſhillingsz for the county of Lin- 
coln, one hundred and one pounds and three 
ſhillings; for the county of Middleſex, one hun- 
dred and nineteen pounds three ſhillings; for the 
county of Monmouth, cighty-nine pounds and 
three-ſhillings ; for the county of Norfolk, one | 
hundred and one pounds and fifteen ſhillings 3 
for the county of Northampton, ninety- ſix pounds; 
for the county of Northumberland, ninety-one 
pounds; for the county of Netii;ngham, ninety- 
five pounds and — ſtillings; for the W 
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of Oxon, ninety- ſeven 


nineteen ſhillings; for the county of Southampton, 
one hundred and one pounds and three ſhillings; 
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pounds feven ſhillings; 
for the county of Rutland, ſixty-nine pounds and 
eleven ſhillings ; for the county of Salop, ninety- 
ight pounds and three ſhillings; for the county 
Somerſet, one hundred and twelve pounds 


for the county of Stafford, ninety-five pounds 


and ten ſhillings; for the county of Suffolk, one 


hundred and two pounds twelve ſhillings ; for 
the county of Surrey, ninety 
ſhillings z for the county of Suſſex, ninety pounds 
and five ſhillings; for the county of Farwitk, 
ninety-three pounds and ten ſhillings; for the 
county of Wilis, one hundred and four pounds 
and ten ſhillings; for the county of Worceſter, 
ninety- eight pounds and three ſhillings; for the 


County of 2ork, one hundred and fifty pounds; 
for all the twelve counties of Wales, thirty pounds 


each: and for the county of Veſtmoreland, forty 
pounds fix ſhillitgs, 


3. A coroner is an ancient officer of this realm, 


that deals wholly for the king and crown. There 
are generally four coroners in a county; in ſome 
counties fewer, and in ſome but one, according 
to uſage: and they are elected at the county 
court, in full county, by the freeholders, upon 
the king's writ. 0 


Coroners are to be men of good ability, and 
have lands in fee in the county where choſen, 
to anſwer all people; and if inſufficient, the 
county ſhall anſwer for them : there are alſo ſpe- 


cial | coroners, within divers liberties, as well 


as the ordinary officers in every county; as the 
coroner of the Verge, which is a certain compaſs 
about the king's court, c. and ſome corpora- 

lions 


$ and two 
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tions and colleges are licenſed by charter to ap- 
point their coroners within their own precincts. 
2 Inft. 174. 4 Inft. 271. | : 


and miniſterial; judicial, where one comes to a 


murder, pronounce judgment upon outlawri 
&c. And they are to inquire of the lands 


trove, wreck of the ſea, deodands, Sr. The 
miniſterial authority is where coroners execute 
s the king's writs, on exception to the ſheriff, as 
being party to a ſuit, kin to either of the parties, 


niſters, coroners muſt all join in their acts; but 
as judges, they may divide and act ſeparate. On 
the dafaults of ſheriffs, coroners are to impanel 
juries; and in caſe of two coroners, if one is 
challenged, the other may execute the writ, Oc. 
yet both make but one officer. 4 nf. 271. 4 


Rep. 79. 9 Rep. 11, 93. Lev. 399. Salk. 


144. 

As the ſheriff in his turn might inquire of all 
felonies by the Common Law, faving the death 
of a man; ſo the coroner can inquire of no fe- 
lony but of the death of a perſon, and that ſuper 
viſum corporis. When the coroner hath notice 
given him of a perſon ſlain, or ſuddenly dead, 
he is to go to the place where, and ſhall by his 
warrant to the bailiffs, conſtables, Ec. ſummon 
a jury out of the four or five neighbouring towns 
or villages, to make inquiry upon view of the 
body; and the coroner and jury are to inquire 
into the manner of killing, and all cirsumſtances 


Cr. Law 266. 
* N . Ee 2 that 


violent death, and to take and enter appeals of 


and on default of the ſheriff, Sc. And as mi- 
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Their authority, like that of ſhetiffs, is judicial 


goods and eſcapes of murderers; of treaſure 


* Not much countenanced in Neſim after hall. ff. 
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that occaſioned the party's death; as who were 
preſent, whether the dead perſon was known, 
where he lay the night before, Sc. and examine 
the body, if there be any ſigns of ſtrangling 
about the neck, or of cords about the members, 
Sc. Alſo. all wounds muſt be viewed, and 
inquiry made with what weapons given. Stat. 
4 Ed. ſt. 2. 4 Inſt. 271 | 


- 


And to diſcover the truth, the coroner. may 
ſend his warrant for witneſſes, and take their ex- 
amination in writing; and if any appear guilty | 
of the murder, he ſhall inquire what goods and 
lands he hath, and then the dead body is to be 
buried: a coroner may likewiſe commit the per- 
ſon to priſon, who is by his inquiſition found 


_ guilty of the murder; and the witneſſes are to 


be bound by recognizance to appear at the next 
aſſizes, Sc. When the jury have brought in 
their verdict, the coroner is to inrol and return 
the inquiſition, whether it be of murder, man- 
ſlaughter, Cc. to the juſtices of the next gaol - 
delivery of the county; or certify it unto B. R. 
where the murderer ſhall be proceeded againſt. 
If a coroner doth not come to inquire, having 
notice of the death of any perſon, he may be 
fined and impriſoned by the juſtices; and he 
ſhall be fined and impriſoned for not certifying 
his recognizances, and the evidence and inquiſi- 
tion taken before him, to the court where they 
ought, -.2 Rel. Alr. 32. Cro. Eliz. 135. Stat. 
i&2P.& M.c. 13. fas TIE 
The coroner is to ſit on the body of every pri- 
ſoner that dies in priſon, and inquire if he died 
by. the dureſs and ill uſage of the gaoler, which 
is murder: and the coronet's inquiſition being 
final, he ought to hear counſel, and evidepce on 
both ſides. If the body of n 
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before the coroner comes, he may in convenient 


time take up the ſame, in order to view it, and 


in ſuch caſe the town ſhall be amerted; as-it 


ſnall be if the body is ſuffered to lie ſo long that 
it ſtinks, or cannot be judged how it came by 
his death, Fc. A coroner may find any nuſance 
by which the death of a man happens; and the 
townſhip may be amerced: if one is ſlain in the 
day- time, and the murderer eſcapes, the town 
where done ſhall be amerced, and the coroner is 
to inquire thereof on view. of the body. 3 Inſt. 


91. Bro. Coron. 167. 2 Danv. Abr. 209. 


Nelſ. Abr. 536. Stat. 3 Hen. 7. c. 1. 
If a body is drown'd, and cannot be found to 
be viewed, the inquiſition muſt be taken by ju- 


ſtices of the peace, on examination af witneſſes, 


Sc. A coroner's inqueſt may be quaſhed, where- 
upon he is to make a new one; and for miſma- 


nagement of the coroner, filing of the ipquiſition | 


may be ſtopp'd: if he hath been guilty of bri- 
bery,; £96. Commiſſioners may be ordered to take 
a new inquiſition, on the teſtimony of witneſſes. 
By ſtatute, coroners concealing felonies, &c. 
are to be figed, and ſuffer one year's impriſon- 
ment: they ſhall not take above 13 5. 4 d. fee, 


of the goods of the murderer, or out of the 


amercement of the vill for the eſcape, if he be 


gone; and where a perſon is lain by miſadven- 


ture, the cotoner is to take no fee, on pain of 
40s. 5 Rep. 110. Mad. Rep. 82. 3 H. . 
c. 1. 1 Hen, 8. c. 7. and ſee now Stat. 28 Geo. 
2, c. 29, concerning his fees and puniſnmengt. 
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The oath of a coroner une by tbe 


o ſhall ſwear, thi 500 will wal and 
truly ſerve our ſovereign lord the king 
* and his people in the office of a coroner, and 


s one of his majeſty's coroners for this county 
of S. and therein you ſhall diligently and fairh- 


5 fully do and execute all and every thing and 


things belonging to your ſaid office, according 


to the beſt of your knowledge and power, both 


* for the king's profit and the good of the peo · 


3 e within the ſaid county; according to the 
ection of the ſtatutes, or acts of parliament 


= in that caſe made: taking ſuch fees as you, 


* ought, and without taking any dame um 
95 more chan che faid acts do Ones ; 


TEES 


4. A A jultice of pero appoince by 
the king's del ber n to keep the 


county has he dwells; — theſe — 5 


rather commiſſioners of the peace, of hom ſome 


of the greateſt quality are of the Quorum, be- 


cauſe buſineſs of importance carmot be done with- 


out the preſence of one of them. 


And a juſtice of the peace is a judge of record, 
for he may take a recognizance ef the peace, 
which none but a judge of record can do; and 
hence they are called juſtices, being before the 
1 Ed. 3. called conſervators of the peace. The 
power of appointing juſtices of peace is only in 
the king, tho! — are generally made at the 

ä diſcretion 
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diſcretion of the lord chancellor, by the king's | 


leave; and the king may appoint in every coun- 
ty of England as many as he ſhall think fit. Dall. 
Juſt. 8. Lamb. 186. OH 

The general commiſſion of ny ones by ſta- 
tute, began 1 Ed. 3. tho? before that time there 
were conſervators and particular commiſſioners 
of the peace in certain places, but no commiſſion 
throughout England: at firſt the number of ju- 
ſtices was not above three or four in a county; 
afterwards they were limited to fix in every coun- 
ty, whereof two were to be knights, and two 
men of the law. But by Stat, 14 R. 2. c. 11. 
eight juſtices of peace were to be aſſigned in 


every county ; and the number of juſtices has 


greatly increaſed ſince their firſt inſticution, they 
being now without limitation, Co. Lit. 174. 
Dall. c. 5. 1 Ed. 3. c. 16. | 
Juſtices of peace are to be reſident in the coun- 
ty where appointed; and to keep their ſeſſions 
four times a year, viz. the firſt week after Mi- 
chaelmas, the Epiphany, Eaſter, and St. Thomas 
the martyr, called Becket, They are to be the 
moſt ſufficient perſons within the county, and of 
the beſt reputation; and they muſt have certain 
eſtates in lands to qualify them: no ſteward of 
any lord ſhall be in the commiſſion of peace. 
And juſtices of the peace were formerly to be 
allowed 4.5. a day during their attendance at the 
quarter-ſeſſions, to be paid by the ſheriffs of 
counties, Sc. Now the qualification of juſtices 
is 1001, a year eſtate, freehold or copy hold, in 
poſſeſſion for life, or greater eſtate, or certain 
term of twenty-one years, above incumbrances; 
or acting as juſtices ſhall forfeit 1007, And at- 
tornies, c. are incapable to be juſtices of peace. 
| S + | Stat. 
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Cn... 3828.68. 511, 12 
R. 2. c. 11, 5 Geo. 2. c. 18. 18 Geo. 2. c. 20. 

By virtue of one Aſfignavimus, or clauſe in 
their. commiſſion, every Juſtice of peace hath-a 
feparate power, and may do all acts concerning 
his office apart and by himſelf; and even may 
commit a fellow juſtice upon treaſon, felopy or 
breach of the peace: and this is the ancient 
power which conſervators of the peace had at 
Common Law: but it has been held, that one 
Juſtice of peace cannot commit aiorher Juſtice, 
for breach of the peace; tho? the juſtices in ſeſ- 
ſions may do it. By virtue of another Afigna- 
vimus, or clauſe in the commiſſion, two or more 
| Juſtices of the peace (one of the Quorum) have a 
Joint power to inquire by jury of all offences men- 
tioned in their commiſſion; to take indictments, 
rope proceſs, Oc. and to hear and try the of- 

ences, which are matters to be tranſacted at the 
quarter- ſeſſions: and by the ſtatutes, in many 
caſes they are empowered to act where their 
commiſſion doth not reach, the ſtatutes them- 
ſelves' being a ſufficient commiſſion. Lamb. 
uſt. 385. Jenk. Cent. 174. N ood's Inſt. 80. 

T he ſtatutes of ® 4 Hen. 7. c. 12. 33 Hen. 
8. c. 10. and 37 H. 8. c. 7. give a further gene- 
ral power to juſtices of peace, than is expreſſed 
either in their commiſſion or any particular ſta- 


tute. The bor cr ſtatutes are to be executed 


as they direct; wherein if no expreſs power is 
given to any one juſtice, he can admoniſh only; 
and if not obeyed, may make preſentment of the 
offence” upon the ſtatute, and with his fellow ju- 
ſtices hear and determine it in ſeſſions; or he 
may bind the offender to che peace, or the good 


*. If in force ſince 1 death of king Henry 7. 
behaviour : 
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behaviour : ſome ſtatutes impower one juſtice of 
peace alone to act; ſome require two, three or 


four juſtices, Sc. And where a ſpecial autho- 


rity is given to juſtices of peace, it muſt be ex- 
actly purſued ; or the acts of the juſtices will 
not be good. 2 Salt. 4. 
A juſtice of peace has no need to ſhew his 
commiſſion, when he juſtifieth the doing things 
as a juſtice; for the commiſſion remains with + 
the Cuſtos Rotulorum of the county, and he is cal- 
led by commiſſion in open aſſiſe, or ſeſſions. - 
Where the ſtatutes refer a trial to the juſtice's 
diſcretion, it is ſaid he may examine upon oath: - 
and in ſome caſes the teſtimony of a juſtice of 
peace is of as great force, and ſometimes greater 
than an indictment of twelve men on oath, viz. 
in caſe of preſentment of highways, force and 
riots. A juſtice certifying into the King's Bench, 
that ſach a one broke the peace in his preſence, 
the party ſhall be put to his fine, without a tra- 
verſe to the ſame. Crompt. 120, 132. Lamb. 
387. Dall. . oY | 
Juſtices in their ſeſſions, might originally hear 
and determine felonies; but chey at this time 
only try petty larcenies, other felonies being of 
courſe tried at the aſſiſes: but out of ſeſſions 
they commit all felons in order to trial; and it 
is incident to the office of juſtices of peace, to 
commit offenders; they alſo bind over proſecu- 
tots, to the aſſiſes, take and certify examinations 
and informations, recognizances, Cc. and if 
they neglect their duty herein, they ſhall be fined. 
A juſtice may commit a perſon that doth a felo- 
ny in his own view, without warrant; but if it 
be on the information of another, he muſt make 
a warrant under hand and ſeal for that purpoſe: . 
and if a juſtice iſſues his warrant to arreſt a _— 
tho? 
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quenting gaming-houſes, Sc. 
. thoſe that live idly, c. But miſbehaviours mul 
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thoꝰ the accuſation be falſe, the juſtice is excu. 


ſed where a felony is committed; but in caſe 


there be no accuſation, action will lie againſt tte 


juſtice. Dalt. c. 11. 2 Leon. 187. 

Where a juſtice of peace acts to compel an- 
other to pin any thing required by law, as 
if he commands one to be impriſoned, Sc. he 
cannot act. out of the juriſdiction of his county; 


but he may take informations any where, to 


prove offences in the county where committed, 
and he principally reſides, or take a recognizance 
to proſecute. Juſtices have a diſcretionary power 


of binding to the good behaviour, on breaches 


of the peace, c. and may require recognizance 


with great penalty of a dangerous perſon, for 


keeping the peace; and for default of ſureties, 
the may be committed to priſon: but a man gi- 
ving ſecurity in the court of B. R. may have 


Superſedeas to the juſtices; ſo on giving it 19 


other juſtices, Sc. Cro. Car, 213 2 Lil. Ar. 


3 | 
Surety of the peace, and binding to the good 
behaviour, a juſtice may grant at the requeſt of 


any perſon, or demand, ex officio: when granted 


on requeſt of another, he that demands it is to 


make oath of blows given, or that he goes in 


fear of his life, or ſome bodily harm, c. And 
perſans doing any thing tending to the. breach of 
the peace, by affrays, aſſaults, fighting or quar- 


relling, barretors, rioters, Cc. may be required 


to enter into recognizances with ſureties to keep 
the peace, and be of the good behaviour; ſo 
perſons of ill fame, and ſuſpected to break the 
peace, and who live a ſcandalous. life, by fre- 
Night-walkers, 
common drunkards, common whores, cheats, 


relate 
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relate to the pablick ans 1,99 4 
guage, as one rogue, yar, Or. 
* breaches of it. Dal. N ME. 

Inſt. 181. 

5 If one makes an flank upon aj he may 
apprehend the offender, and ſend him to gaol 
till he finds ſureties for the peace: and where 
a man abuſeth a juſtice by words before his face 


may be bound to the good behaviour; and if 
the juſtice of peace be abuſed in the execution 
of his office, the offender may be indicted and 
fined, To ſay of a juſtice of peace, he doth not 
underſtand law, &c. is indictable; and con- 
tempts againſt juſtices are puniſhable by indict- 
ment and fine at the ſeſſions, mA 149. 4 
Rep. 16. 3 Med. 139. 

Juſtices have power to grant warrants robring 
perſons .before them ; for arreſting and appre- 
hending eriminals; levying penalties on offen- 
ders againſt ſtatutes; and making ——— 
20d c. And if complaint and oath be made by 
of perſon of goods ſtolen, and that he ſuſpects — * 
ted re in ſuch a houſe, and ſhews the cauſe of his 
o ſuſpicion ; the juſtice of peace may grant his war- 
s in WF rant to a conſtable, c. to ſearch in the place 
And ſuſpeted, and to attach the goods and party in 
b of Wi whoſe cuſtody they are found, and bring them 
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var. before him or 4k other juſtice to give an ac- 
ited Wl count how he came by them, and further to 
ceep WM abide ſuch order as to law ap : buta ge- 
% oeral warrant to ſearch all p is not ſafe or 


ſtrictly lawful. 2 Hales Hiſt. P. C. 113, 114. 
A juſtice may make a warrant to bring a per- 
ſon before him only, and it will be good ; though 
i is uſual to bring offenders before him, or any 
her juſtice of the county, &c, If a juſtice 

grants 


or behind his back, in relation to his office, he 
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grants any warrant beyond his authority, the of- 
ficer «moſt! obey; but not if it be where the ju- 
ſtice hath no authority: juſtices may not inter- 
meddle with property; if they do, it is action- 


able. But juſtices of peace may make and per. 


ſwade an agreement in petty quarrels and brea- 


ches of the peace, where the king is not intitled 
to a fine: though they may not compound of- 


fences; or take money for making agreement, 
5 Reg: 60. Ney 103. 3 Salk. 217. 
Jaſtices ſhall not be regularly puniſhed for any 
thing done by them in ſeſſions as judges: and 
if a Juſtice of peace be ſued for any thing done 
in his office, he may plead the general iſſue, and 
give the ſpecial matter in evidence; and if: 
verdict. goes for him, or the plaintiff, be nonſui, 
he ſhall have double coſts. Though juſtices a 
peace may be indicted for taking money, or ar 
corrupt practice: and if a juſtice of peace i 
guilty of any miſdemeanor in his office, infor 
mation lies againſt him in B. R. where he ſal 
be puniſhed. by fine and impriſonment, Alb 
for contempt of laws, c. Attachment may be 
had againſt juſtices of peace out of the King 
Bench, on motion of the attorney general, &,. 
Stat. 2 1 Jac. c. 12. Keb. 727. Sid. 192. 24 


' Geo. 2. c. 44. 


The particular power of —— by the ſtatute 


relates to alehouſes, apprentices, artificers, bad- 


gers, bail, bakers, bankrupts, baſtards, behaviour, 


| brewers, bricks. and tiles, bridges, bugger), 
| burglary, , burials, burning of houſes, , butchers 


callico, candles, carriers, certiorari 6, church 
and church - wardens, clippling and coining, ch- 
thiers, . coals, coffee, conſtables, conventicks, 
corn, cottages, county-court, curriers, cuſtom, 
deer-ſtealers, dificnters, diſtillers, drunkenhe5 
| dye 
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dyers, exciſe, falſe tokens, felony, fiſh, forcible 
entry, foreſtallers, fuel, game and. gaming, 
gaols, goldſmiths, gunpowder, hackney coaches; 
hawkers and pedlars, hay, hedge-breakers, high- 
ways, hops, horſe- ſtealing, houſes: of correc- 
tion, hue and cry, informers, juries, labourers, 
leather, lights, lord's day, lotteries, malt, non- 
conformiſts, oaths, papiſts, parliament; perjury, 
pewter, plague, poor, poſt- letters, purveyance, 
quakers, rapes, recognizances, recuſants, reli- 
ny WM gion, riots, robbery, ſacrament, ſalt, ſcaven - 
nd gers, ſchoolmaſters, ſeamen, ſervants, ſewers, 
one Ml ſhips, ſhoemakers, ſilkthrowers, ſoldiers, ſquibs, 
and ftamp duty, ' ſwearing, taxes, taylors, tithes, to- 
if s WW bacco, treaſon, trophy-money, vagrants, victu- 
ſui, BY allers, wages, - warrants, watch, watermen, 
d weights and meaſures, windows, wine, wood- 
an ſtealers, wool, wrecks, Cc. See Burn's Ju- 
ee ee 
'far- And there are juſtices of peace within liber- 
ſhall UW ties, who are ſuch in Cities, and other Corporate 
Allo Wi Towns, as the others are for the county; and 
y be WY their authority is all one within their ſeveral ter- 
ing's WM ritories and (precincts, - having beſides, the aſſiſe 
Sof ale and beer, wood,  victuals, &c. 27 H. 
8. 6. a % Me a e n 4 4 

But the king, notwithſtandiog his charter to 

utes I the mayor and others to be juſtices of peace with- 
in a City, may grant a commiſſion of the peace 
eſpecially in that city or county, to have juriſ- 
diction with the juſtices by charter: and if all 
the juſtices of a corporation are concerned in a 
force, and will not inquite thereof, the next ju- 
ſtices of the county ſhall do it; for the denying 
it, is a forfeiture of their exemption from the 


county. 2 Hale's Hiſt, P. C. 47. 6 Med. 164. 


If 
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If a juſtice dwell in any city, which is a county 


* 


_ © fice, but the fees and allowances accuſtomed, 
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of itſelf within the county at large, he may grant 
warrants, Sc. at his dwelling houſe, tho) out 
of his county for which he is a juſtice, The 


judgments of juſtices of peace in their ſeſſions, 


ſhall not be removed — B. R. without enter. 
ing into recognizance of 30 l. to proſecute with 
effect, and pay coſts if affirmed, 9 Geo, c. 7, 
5 Geo, 2.6, 19. Fe 


"The oath of @ juſtice of peace. 


Jou ſhall fear, That in the office of i 


I . juſtice of peace, in and for the county 
of, Sc. in all and every the articles in hi 
majeſty's commiſſion enjoined: and to you d- 
+ rected, you will do equal right to the rich and 
0 5 according to your knowledge, and the 
© laws and ſtatutes of this realm; you ſhall na 


© be counſel to any perſon, in any quarrel de 


pending before you; you ſhall hold your fel 


s ſions according to the directions of the ſtatute 
in that caſe made; and you ſhall cauſe to be 
entered the iſſues, fines and amercements that 


| © ſhall happen to be made, and all forfeitures, 


© without any concealment, and ſend an account 
af them to the king's exchequer z you ſhall not 
© ſpare any one for gift or other cauſe, nor take 
any thing for doing the- buſineſs of your of- 


and fixt by acts of parliament, &c. and in al 

© things you ſhall well and truly do and execute 
< the office of a juſtice of peace. 

n you Gul. 

5. A cot» 
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5. A conſtable is an officer over a hundred or 
in a for preſervation of the peace; there 


being two forts of theſe officers, high conſta- 
bles, and petty conſtables. 


The ſtatute of Mincbeſier, 13 Ed. 1. c. 6. ap- 


ſtables in every hundred, called high conſtables; 
and continuance of time, and increaſe of 
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ceſſary in every town, called petty conſtables z 
which are of like nature, but of inferior autho- 
riy to the others, and are as it were aſſiſtants 
them: alſo there are other officers in towns and 
f 4 pariſhes, as headboroughs, tithingmen, Cc. and 
nty where there is no conſtable, their duty is the 
hy WI fame; but they ſeem generally to be for particu- 
dar boroughs, tithings and villages. Dalt. 3. 
and Ic is ſaid, conſtables were conſervators of the 
the _ before Juſtices of peace were made; but 
of our law books mention that conſtables 
| de- vere only ſabordinate officers to the conſervators 
 fel- of the peace, as they are now to the juſtices. In 
wie: places where headboroughs are —_— they 
o be ate 1 kind of conſtables, though conſtables are 
the principal officers; and there are ſome things 
which-a conſtable has power-to do, that head- 
boroughs and tithingmen cannot intermeddle 
with: indeed in the abſence of the conſtable, 
they are chiefly to attend the ſervice of the of 
ice ; and in a town or pariſh, having no other 
pariſh officer, the tithingman, c. is in effect 
the conſtable of che \place. Dall. 3. Orven 
109. 
Ancientiy high and 
pointed by the ſheriff in his tourn, and ſworn 
there, as well as in the leet: a conſtable of com- 


court-leet z 
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points for conſervation of the peace, twp con- 


and offences, hath under theſe made others ne- 


petty conſtables were ap- 


mon right is to be choſen by the jury in the 


43K ; 


at the next court, and there he ſhall be amerced, 
At the court-leet a high conſtable may be cho- 


cConſtables are now generally choſen and ſworn by 


bles and tithingmen, in each town, pariſh ot 
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court- leet; and if he be preſent, and refuſe to 
be ſworn in his office, the ſteward may fine him: 
if he is abſent when elected, he ſhall be ſworn 
before juſtices of peace; and then if ſuch con- 
ſtable refuſe to be ſworn, and to take upon him 
the office, the homage muſt preſent his refuſal 


ſen by the ſteward, on preſentment of the jury, 
where cuſtom warrants itz but where ſuch courts 
are not kept, or there is a neglect in chuſing him, 
the juſtices'at their quarter-ſeſſions may chuſe 
and ſwear a high conſtable : and he may be 
ſworn out of ſeſſions, by warrant from - thence. 
Salk. 178. enn ac wee 
If conſtables, headboroughs, Sc. die, or go 
out of the pariſh, or in caſe of refuſal to ſerve 
the office, two juſtices of peace are to ſwear new 
ones, till the lord of the manor hold a court 
leet, or until the next quarter ſeſſions, and then 
the ſteward or juſtices may either approve of 
them, or appoint others to continue in for one 
year; and if any of them continue above a year, 
the juſtices of peace may diſcharge them, and put 
in others until the lord of the manor holds x 
court. Stat. 13 & 14 Car. 2. c. 12 

All conſtables are appointed yearly: the high 


the juſtices at their ſeſſions; and petty conſta- 


vill, and choice of them properly belongs to the 
court - leet; but they may be elected by the pa- 
riſhioners, and ſworn by a juſtice, &c. who on 
juſt cauſe may remove them. A village having 
no conſtable, the juſtices of peace, by order ot 
ſeſſions, appointed one to ſerve there; 7 * 
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ſtices have always exerciſed a power of -appoint- 
ing conſtables: and they are officers to the ju- 
ſtices of peace, as the ſheriff is to the court 
of ue Bench. 4 Inſt. 267. Salk. 175, 
176. | * 
'T he perſons elected to this office ought to be 
men of honeſty, knowledge and ability; not 
infants, lunaticks, Sc. and they are to be men 
of ſubſtance, and not of the meaner ſort, alfo 
ſhall be reſident where choſen; and if they be 
not thus qualified, upon complaint, two juſtices 
may appoint other perſons. But phyſicians, apo- 
thecaries, &c. are excuſed by ſtatute from bear- 
ing the office of conſtable, or other pariſh of- 
fices; and juſtices of peace, attornies and offi- 
cers of the courts at Weſtminſter, barriſters at law, 
Sc. are privileged from ſerving this office; and 
poor, old, ſick and decrepit perſons, are ex- 


empted from it. 8 Rep. 41. 5 Mod. 96. 2 
Hawk. P. C. 63. 


A conſtable may make a deputy ; but the 
conſtable is anſwerable for him, and the deputy 
muſt be ſworn: and conſtables may appoint a 
deputy, or perſon to execute a warrant, when 
by reaſon of ſickneſs, Sc. they cannot do it 
themſelves. Diſſenters choſen to the office of a 
conſtable, c. ſcrupling to take the oaths, are 
to make deputies for the execution of the office, 
who ſhall comply with the law in this behalf: 
and a woman made conſtable, by viriue of a cu- 
ſtom, that the inhabitants of a town ſhall ſerve 
by turns, on account of their eſtates or houſes, 
may hire one to execute the office for her, and 


the cuſtom is good. Sid. 355. 2 Hawk, 63. 
1. S M. c. 18. | | Nh” 


The office of High Conſtable conſiſts in theſe 
things: he hath the direction of the petty con- 
8 ſtables, 
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ſtables, headboroughs and tithingmen within his 
hundred. In general, his duty 'is to keep the 
peace, and apprehend felons, rioters, Oc. He is 
to make hue and cry after felons; and take care 
that the watch be duly kept in his hundred; 
and that the ſtatutes for puniſhing rogues and 
vagrants be put in execution. He ought to pre- 
ſent unlawful gaming, tippling and drunken- 
neſs, bloodſhed, affrays, c. He is to execute 
warrants and precepts directed to him by juſtices 
of the peace; and make returns to the ſeſſions 
of the juſtices to all the articles contained in his 
oath, or that concern his office; and he is to il- 


ſue his precept to the petty conſtables, to make 


preſentments of offences, and cauſe them to 
make their returns; alſo to prepare liſts of jurors, 
levy gaol- money, Sc. Dall. c. 28. 

He ſhall return all victuallers and alehouſe- 


| keepers that are unlicenſed; and ſuch perſons as 


entertain inmates in houſes, who are likely to be 
chargeable to pariſhes: he muſt preſent the de- 
faults. of peity conftables, headboroughs, Ge. 
that neglect to apprehend rogues, vagrants and 


idle perſons, whores, night-walkers, mothers of 


baſtard'children like ta be a charge to their pa- 
riſhes, c. And alſo all defects of highways 
and bridges, and the names of thoſe who ought 
to repair them; ſcavengers that neglect their 


duty; und all common nuſances in ſtreets and 


highways z bakers who fell their bread under 
weight; brewers ſelling beer to unlicenſed ale- 
houſes or victualling- houſes; foreſtallers of mar- 
kets, ingroſſers and regrators, Sc. At every 
quarter - ſeſſions high conſtables are to pay to the 
collectors appointed, and the treaſurer of the 
county, all ſuch money as hath been levied and 
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riſhes for the relief of the poor in priſons and 


hoſpitals, Sc. Dall. 28. Lamb. 125, Stat. 


43 Eliz. c. 2. He | 

By an old ſtatute, the high conſtable may 
determine complaints of clothiers and their ſpin- 
ners, and other labourers, relating to not paying 
wages in ready money, Sc. which is liable to a 
forfeiture of three times the value of the wages; 
and he may enter into any place to ſearch for 
renters and. ropes, &c. for ſtretching of cloth 
and if he finds any, he may ſeize and deface them, 
Sc. And perſons reſiſting the conſtable, to 
forfeit 10 I. Stat. 4 Ed. 4. c. 9, 39 Eliz, 
c. 20. | 

The duty and office of Petty Conſtables, in their 
ſeveral towns, pariſhes, &c. is generally much 
the ſame as the high conſtables in his hundred: 
theſe officers are to keep the peace; and as con- 
ſervators thereof, they may command affrayers 


* 
* 


to depart, c. and not ceaſing, but making re- 


ſiſtance may put them in the ſtocks, till they can 
carry them before ſome juſtice, or to the gaol; 
and may break into a houſe to ſee the peace kept; 
make freſh purſuit into another county, oc. 
They may command all perſons to aſſiſt them, 
to prevent a breach of the peace; juſtify beat- 
ing another, if aſſaulted; and if they happen to 
be killed doing their duty, it will be taken to 
be premeditated murder: they may, without 
any warrant.-from a juſtice of peace, take into 
cuſtody any perſons whom they ſee commuting 
a felony, or breach of the peace; tho? if it be 
out of their ſight, as where a perſon is ſeized by 
another, Sc. they may not do it without a ju- 
ſtice's warrant. And a conſtable cannot detain 
a man at his pleaſure, but only ſtay him to bring 
him before a juſtice, to be examined and com- 

Ffz mitted, 
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- mitted, Sc. Dall. c. 1, 8. Lamb. 126, 141. 


H. P. C. 135. 8 Leon. 307. 

If any offence be done, for which the conſta- 
ble may arreſt without warrant, he may convey 
the offender to the ſheriff or gaoler of the county; 


and a conſtable by his original authority, for 


breach of the peace, and ſome miſdemeanors 
that are not felony, may impriſon a man, But 
tis ſafeſt and beſt, to bring offenders to a juſtice, 
who, as the cauſe ſhall require, will either. bail 
or commit them to priſon. Conſtables may not 
lawfully take up night-walkers, on bare ſuſpi- 
cion only of their being of ill fame; if they are 
not found breaking the peace, or doing ſome 
unlawful act, Sc. And in London they ought 
to be cautious, what perſons they ſend to the 
compter, taken up at night, for fear of actions 
for falſe impriſonment. 2 Hales Hiſt. Pl. C. 
88, 89, 90, | 

One part of the office of conſtables is atten- 
dance upon judges of aſſize, juſtices of peace at 
their general and ſpecial ſeſſions, and other meet- 
ings, to execute warrants, and preſent offences 
upon oath; and they muſt attend at courts-leer, 
and on coroners, for executing warrants, Ce. 
Petty conſtables are to execute the warrants of 
juſtices, and not diſpute it where the juſtice hath 
juriſdiction, and the warrant is lawful : and being 
ſworn officers, they need not ſhew their warrants 
when they come to arreſt any one. But if the 
juſtice's warrant doth not ſet forth the ſpecial 
matter therein, it is unlawful; and if a juſtice 
of peace ſends a warrant to a conſtable to take 
up one for ſlander, c. the juſtice having no ju- 


riſdiction in ſuch caſes, the conſtable ought not 


to execute it; if he does, he is liable to —_ 
| | £ 


WG. 


Ok the Kfng and his Pꝛerogatibe. 
of falſe impriſonment. 10 Rep. 76. 2 Inf. 
291, 2 Danv. Abr. 148. 5 

As the conſtable is the proper officer to a ju- 
ſtice of peace, and bound to execute his lawful 
warrant; if a warrant be directed to any con- 
ſtable by name, commanding him to execute the 
ſame, though he is not compellable to go out of 
his own pariſh, yet he may if he will, and exe- 
cute it in any place in the county, and ſhall be 
juſtified by the warrant for his ſo doing; but if 
the warrant is directed to all conſtables, &c. ge- 
nerally, no conſtable can make execution of it 
out of his precinẽt. Salk. 175. 

By warrant from a juſtice, a conſtable ſhall ſell 
the goods of an offender apprehended to diſ- 
charge the expence of carrying him to gaol : if 
he hath no goods, then the town, where he was 
taken, muſt be at the expence, and the conſta- 
ble, with three or four of the principal inhabi- 
tants, may impoſe a tax on every inhabitant, We, 
which being allowed by a juſtice of peace, the 
conſtable by his warrant may levy it: and if the 
inhabitants refuſe to make a Rate, two juſtices 
may by their warrant compel them to it. Sat. 
3 Jac. c. 10. 

Conſtables, headboroughs, &c. having laid out: 
money in their offices, they and the mhabitants 
may tax all perſons chargeable by the 43 Elix. 
c. 2, concerning the poor, as every occupier of 
land, Sc. which rate being confirmed by two 
juſtices, the conſtables may levy it by diſtreſs 
and fale of goods, c. Conſtables ſued may plead 
the general iſſue, and give the ſpecial matter in 
evidence, for any thing done in their offices, 
And if a conſtable doth not his duty, he may 
be indicted and fined- by the juſtice of peace, 

1 21 Fac, 
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21 Fac. c. 12. 13 14 Car. 2. c. 18. 24 
Geo. 2. c. 44. rt | 

And the duty of conſtables under particular 
heads, extends to affrays, alehouſes, arms, ar- 
reſts, artificers, bakers, baſtardy, bawdy-houſes, 
bridges, butter, butrons, carriages, cattle clo- 
thiers, coals, conventicles, cuſtoms, deer-ſteal. 
ing, deſerters, diſtillers, diſtreſs, drunkenneſs, 
dyers, eſcapes, exciſe, felons, fiſh, forcible 
entry, foreſtallers, game, gaming, gaol and 
gaolers, gunpowder, hawkers, hay-market, 


. hedge-breakers, highways, horſes, hue and cry, 


inns, juries, labourers, land-tax, malſters, mea- 
ſures, militia, night-walkers, orchards robbed, 


phyſicians, plague, popiſh, recuſants, poſt-ler- 


ters, preſentments, priſons, priſoners, riots, 
rogues, robbery, ſabbath, ſervants, ſhoemakers, 
ſoldiers, ſwearing, taylors, tithes, tobacco, va- 


grants, watch, warrants, weights, wreck, Cc. 


Under all which heads above, the conſtable's 
buſineſs is chiefly in ſerving warrants, making 
"commitments, and levying penalties, &c. by 
order of juſtices, . 

There is a long form of a conſtable's oath in 
Dalton, which is adopted by Mr. Barlow, ex- 
preſſing his duty in many inſtances ; but as that 
form nevertheleſs doth not contain the hun- 
dredth part of the conſtable's duty, nor indeed the 
moſt material inſtances thereof, it may be more 
elegible (as no particular form is directed by any 
ſtatute) to ſwear him to the due execution of his 
office in general, than to deſcend to thoſe par- 
ticulars; leſt by mentioning ſome parts of his 
duty, and not others, he may be induced to think, 
that thoſe others are not ſo neceſſary. Burn 
Juſt. 40. 2 56. pl. 11. 
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conſtable's Oath. 


O U ſhall well and truly ſerve our ſove- 
6 reign lord the king, (and the lord of this 
fleet, if ſworn in a court-leet) in the office of 
* conſtable, for the townſhip of for 
the year enſuing (or, until you ſhall be law- 
* fully diſcharged therefrom ; or, until another 
* ſhall be ſworn in your place.) You ſhall well 
and truly do and execute all things belonging 
to the ſaid office, according to the beſt of 
your {kill and knowledge.” 
So belp you God. Burn. 2 60. 


The ancient oath of @ petty conſtable, &c, 


OU ſhall ſwear, that you will well and 
truly execute the office of a petty con- 
* ſtable, (tithingman or headborough) of and 
for the pariſh of, Sc. His majeſty's peace you 
* ſhall keep, and ſee it kept by others, as much 
* as in you lieth; in the preſence of the high 

* conſtable, you ſhall be aiding and aſſiſt ing to 
him; and in his abſence you ſhall exerciſe his 

« office, according to your power and know- 
; * ledge, till another be choſen in your We 

* you be legally diſcharged. 


So help you God, 


* 
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Of publick Dffences committed againſt 


the King and the People, and their 
Puniſhment. 2 5 


N offence is a crime or fault laid to a 

A man's charge, which may affect the 

life, fortune or poſſeſſions of another; 

or it is an act committed againſt a law, and 

puniſhable by it: and offences are various and 

many; but the moſt common and publick ones 
are theſe, "94 4 


1. High treaſon. 6. Robbery. 
2. Petit treaſon. | 7, Rape. 
3. Murder. Crimes. C8. Sodomy. 
4. Felony. 9. Forgery. 
5. Burglary. : 10. Perjury, Cc. 


Treaſon is defined to be an offence committed 
againſt the ſecurity of the king and kingdom; 


at common law there were different opinions 
concerning high treaſon, and before the ſtatute 


25 Ed. g. it was a very uncertain crime; for the 


killing of the king's brother, or even his meſ- 


ſenger, was taken to be included in it; ſo when 
acts tended to diminiſh the dignity of the cown, 
and where a man grew popular, this was conſtru- 
ed to be incroaching royal power, and held to be 
treaſon : but ſince the making that act there 
can be no conſtructive treaſon, Hawk, Pl. Cr. 
3+ 
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The treaſons by the above-mentioned ſtatute 
I ſhall divide into, * 


1. High treaſon againſt the king and queen's 
perſon, Ec. and the crown. See Foft, Cr. 
Law 193. | Gies 

2. Treaſon in levying war againſt the king 

in his realm. 714. 208. 

3. By adhering to the king's enemies, with- 
in the realm, or aiding them elſewhere. 
4. In violating or deflowering the queen, or 

the king's eldeſt daughter. 

5 By counterfeiting the king's great or privy 


eal, or his money, 


1. By the ſtatute 25 Ed. 3. fl. 5. c. 2. To 
compaſs or imagine the death of the king, queen 
or their eldeſt ſon and heir, is high treaſon: 
though it muſt be manifeſted by ſome overt act; 
as by providing arms to doit, conſulting to levy 
war againſt him, writing letters to excite others 
to join therein, aſſembling perſons in order to 
impriſon or depoſe the king, or to get him into 
their power, &c. theſe acts are ſufficient to prove 
that one compaſſed or imagined the death of the 
king, and to make a man guilty of high trea- 
ſon, 3 Inft. 6, 12. | | 

It was formerly held that compaſſing by bare 
words, is not an overt-at to make this crime 
treaſon ; but it hath been adjudged, that words 
are an overt-· act: ſuch deliberate words as ſhew 
a direct purpoſe againſt the king's life, will 
amount to an overt- act of compaſſing or ima- 
gining the king's death; for as the compaſſing or 
imagining the death of the king is the treaſon, 
words ate the moſt natural way of expreſſin 
tbe imagination of the heart, and may be 


evi⸗ 


evidence of it: and any external act, which 
may be a manifeſtation of ſuch imagination, is 
an overt- act. But if words are ſet down in 
writing, and kept privately, in a man's cloſet, 
they are no overt- act of treaſon, except the 
words are publiſhed.. Cro. Car. 242. "Hawk, 
P. C. 40, 41. Kel. 20. | 

Words of perſuaſion to kill the king, are overt- 
acts of compaſſing his death; and it is held, that 
he who intendeth by force to preſcribe laws to 
the king, and to reſtrain him of his power, doth 
intend to deprive him of his crown and life; that 
if a man be ignorant of the intention of thoſe 
who take up arms againft the king, if he joins 
in any action with them, he is guilty of treaſon: 
and that the law judges every rebellion to be a 
plot againſt the king's life, and a depoſing him; 
becauſe a rebel would not ſuffer that king to 
reign and live, who will pavith him for rebel. 
lion. Moor 620. 

Under the head of oompaſſisg and i imagining 
the king's death, intention of treaſon proved by 
circumſtances is. puniſhed as high treaſon ; aud 
men's actions are governed by their 1 mn, 
Sc. 5 Mod. 206. 
2. To levy war againſt the king i in his realm 
is high treaſon, by the ſtature of EA. III. and 
was ſo at Common Law. But, as in caſes of 
— there muſt be an overt- act; a conſpi- 
racy or compaſſing to levy war is no overt - act, 
unleſs a war is actually levied z though if a war 
be levied, then the conſpirators are all traitors, 
altho? they are not in arms: and a conſpiracy 

to levy war, will be evidence of an overt- act for 
compaſſing the king's death; but if the charge 
in an indictment be for levying war only, it 
. be proved that a war was lævied. 2 
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the offender. ander this clauſe of the ſtatute. 3 
Inſt. 8, 9. H. P. C. 14. e 
Perſons raiſing forces for any publick end or 
purpoſe, and putting themſelves in a poſture of 
war, by chuſing leaders, and reſiſt ing conſtables, 
or the guards, Sc. is high treaſon: and thoſe 
who make an inſurrection in order to redreſs a 


publick grievance, whether it be a real or pre- 


tended one, are ſaid to levy war againſt the king, 
though they have no direct deſign againſt his per- 


ſon. Where great numbers by force endeavour - 


to remove certain. perſons from the king, or to 
lay violent hands on a privy counſellor, or re- 
yenge themſelves againſt a magiſtrate for execu- 
ting his office; or to deliver men out of priſon 
or reform religion or the law, to pull down all 
bawdy-houſes, or throw down all incloſures in 
general, Sc. theſe acts will be high treaſon: 
Bat where a number of men riſe to remove a 
grievance to their private intereſt; as to pull 
down a particular incloſure, &c. they are only 
rioters. Sid. 358, 5 Inſt. 9. Kel. 75. Hawk, 
Ao hk tt | | 
If two or more conſpire to levy war and one 
of them alone raiſes forces; this ſhall be adjud - 
ged treaſon in all. And not only ſuch as direct- 
ly rebel and take up arms againſt the king; but 
alſo thoſe who in a violent manner withſtand his 
lawful authority, or attempt a reformation of 
his government, do levy war againſt him: and 
therefore to hold a fort or caſtle againſt the 
kings forces; to keep together armed men in 
great numbers, againſt the king's expreſs com- 
mands, have been held treaſon, Dy. 98. 3 
10. | | | 


3 | But 
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But if where a rebellion is broke out, perſons 


Join themſelves to rebels, Sc. for fear of death, 


and return the firſt opportunity, they are not 
guilty of this offence. Kel. 15. 


3. To adhere to the king's enemies within his 


realm, or give them aid in the realm, or elſe- 
where, is treaſon by the ſtatute: here adherence 
may be proved by giving the king's enemies 
comfort or relief, or being in counſel with others 
to levy any ſeditious wars; and the delivery or 
ſurrender of the king's caſtles or forts, by the 
captains thereof, to the king's enemy, within 
the realm or without, for reward, c. is an ad- 
hering to the king's enemies, and high treaſon 
by 25 Ed. 3. . | e 
It has been adjudged, that adhering to the king's 
enemies is an adhering againſt him; and this 
adhering to the enemies of the king out of the 
realm will be treaſon : one who was beyond fea, 
having ſolicited a foreign prince to invade the 
+ 1362 4. was held guilty of high treaſon, and 
triable by the Stat. 35 H. 8. c. 2. But adhe- 
rence out of the realm muſt be alledged in ſome 
place in England. 3 Infl. 10. H. P. C. 14. 
pe | 


298, | | | 
Subjects of the king, in open war, or rebel- 
lion, are not the king's enemies, but traitors; 
and if a ſubject join with a foreign enemy, and 
come into England with him; if he be taken 
priſoner, he ſhall not be ranſomed, or proceed- 


ed againſt as an enemy, but as a traitor to the 


king: but an enemy coming in open hoſtility 
into this kingdom and taken, ſhall be either cx- 
ecuted by martial law, or ranſomed z for he can- 
not be indicted of treaſon, becauſe he never was 
within the allegiance of the king. 3 nfl, 11. 


When 
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| When one knows that another hath commits 


ted treaſon, and doth not reveal it to the king, 


or his privy. council, or ſome magiſtrate, that 


the offender may be ſecured, &c. it is high trea- 
ſon by our ancient law: but there muſt now be 
an aſſent to ſome outward act, to make conceal- 
ing it treaſon. '3 Inſt. 138. 


4. To violate and deflower the king's wife, or 


eldeſt daughter unmarried, ' or the wife of the 
king's eldeſt fon, are treaſon within the ſtatute 
of king Edw. III. Alſo violating the queen's 


perſon, Cc. was high treaſon at common law, 


becauſe it deſtroyed the certainty of the King's 
iflue, and conſequently raiſed contention about 
the ſucceſſion, H. P. C. 16. & 

Not only violating the queen conſort is high 
treaſon, but alſo her yielding and conſenting to 
it is treaſon in her; but this doth not extend to 
a queen dowager : ſo likewiſe violating the wife 


of the prince, is treaſon only during the marri- 


age, And the eldeſt daughter of the king is ſuch 
a daughter as is eldeſt not married at the time of 
the violation, which will be treafon, although 
there was an elder daughter than her, who died 
without iſſue; for now the elder alive has a right 
to the inheritance of the crown, upon a failure 
of iſſue male. 3 Inft. 9. | 

The treaſon againſt the queen's life, menti- 
oned in the ſtatute, muſt be alſo during the co- 
2 z and it extendeth not to a dowager queen. 

5. To counterfeit the king's great ſeal, privy 
ſeal or his money; or bring falſe. money into 
this kingdom, counterfeited like the money of 


England, to make payment therewith in deceit 


of the king and his people, theſe are high trea- 
lon by the ſtatute of Ed. 3. 3 


. 
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As to counterfeiting the king's ſeal, it was 


treaſon by the Common Law; and -the-ſtatute 


_ 25 Ed. 3. mentions only the great ſeal and privy 


ſeal ; for the counterfeiting of the ſign manual, 


or privy fignet, is not treaſon, within that act; 


but by 1 & 2 P. & M. c. 11. Thoſe who aid 
and conſent to the counterfeiting of the great 
ſeal, are equally guilty with the actors; but an 
intent or going about to counterfeit the great 


ſeal, if it be not actually done, is not treaſon; 


there muſt be an actual counterfeiting, and it is 
to be like the King's great ſeal. 3 Iuſt. 15, H. 
#: Go 386 564647 r 
And the fixing the great ſeal to a patent, 
without warrant, or raſing any thing out of a 
tent, and adding new matter therein; or ta- 
ing off the wax impreſſed by the great ſral from 
one patent, and fixing it to. another, are not 
within this law: but here, tho? this be not a 
counterfeiting, it has been adjudged a miſpriſion 
of treaſon. of the higheſt degree. 3 Unit. 16. 


Kel. 80. | | 


At Common Law, Forging of the king's money 


was treaſon ; as. counterfeiting it is by the Stat, 


25 Ed. 3. And forging or counterfeiting foreign 
money. made current here by proclamation, is 
likewiſe high treaſon by 1 Mar. jeff. -2: c. 6. 


And as thoſe perſons that coin money without 


the king's authority, are guilty. of treaſon; ſo 
are thoſe who have authority to do it, if they 
make it of greater alloy, or leſs weight, than they 
ought: In caſe of bringing counterfeit money 
into this kingdom, it muſt be actually counter- 
feited, according to the likeneſs of Engliſb mo- 
ney, and is to be knowingly brought over from 
ſome foreign nation, not from any place ſub- 
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ject to the crown of England, and muſt be ut- 


tered in payment. 3 Inft. 17. H. P. C. 20. 
All Trials for high treaſon ſhall be according 
to the courſe of the Common Law, and not other- 
wiſe: but treaſons committed out of the realm, 
may be tried in B. R. as if the offence had been 


done in the county of Middleſex; alſo they may 


be inquired of and tried in fuch county as the 
king thinks fit, &c. Perſons indicted for trea- 


ſon are to have a copy of the indictment five 


days before trial, to adviſe with counſel; and 
ſhall be admitted to make a full defence, - by 
counſel, witneſſes, Sc. and there muſt be two 
lawful witneſſes to the ſame overt-aCt, or two 
acts of the ſame treaſon, produced face to face, 
to make out the treaſon againſt them. Stat. 35 
H. 8. c. 2. 1& 2 P.& M. c. 10. 7 z. 
c. 3. See Fot. Cr. Law 22.1; touching da, 
and Stat. 20 Geo. 2. c. 30. ä 


Petit 7. een! is ene one out of malice takes 


away the life of a ſubject to whom he owes ſpe- 
cial obedience z and is called petit treaſon, in 
reſpe& to high treaſon, which is againſt the 
king: it may be committed where a ſervant kills 
his maſter, a wife her huſband, or a ſecular or 
religious perfon killeth his prelate or ſuperior. 
And aiders, abettors and procurers are within 
the act: but if the killing is upon a ſudden falling 
out, or /e defendendo, Sc. it is not petit trea- 
8 . . 8. 6 4. 3 Inſt. 20. H. P. 
24466 


This is a. crime committed againſt the head, 
tho”, not againſt the ſupreme head; and if a ſer- 


vant kills his miſtreſs, or the wife of his maſter, 

the is maſter within the letter of the ſtatute, and 

it will be petit treaſon. A ſervant intending 5 
ki 
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kill his maſter, laid in wait for that purpoſe while 
he was his ſervant, but did not do it *cill he had 
been a year out of his ſervice; it was adjudged 
petit treaſon : and if a ſervant procure another 


anc on to kill his maſter, and he kills him in the 
t's preſence z this i is petit treaſon in the ſer- 
vant, and murder in the other; but if the ſer- 
vant be abſent, he will be only acceſſary to the 
murder. 3 Inſt. 20. Moor 91. H. P. C. 2 23. 
If a wife and a ſtranger kill the huſband, it is 
"a treaſon in the wife, and murder in the 
ranger: and where a wife and her ſervant con- 
ſpire to kill the huſband, and the ſervant alone 
in the wife's abſence killech him, it ſhall be pe- 
tit treaſon in both. If the wife procure a ſer- 
vant to kill her huſband, both are guilty of pe- 
tit treaſon; and if a ſtranger procures a wife or 
ſervant to kill the huſband or maſter, he may 
be indicted as acceſſary to petit treaſon. Dal 
337. Cromp. 41. Dyer 128, 332. 
A maid ſervant and a ſtranger conſpired to 
rob the miſtreſs, and in the night the ſervant 
opened the door, and let in the ſtranger into 
the houſe, who killed her miſtreſs, ſhe lighting 
him to her bed, but neither ſaying nor doing any 
thing, only holding the candle; and this was 
held murder in the ſtranger, and petit treaſon in 
the ſervant. Dyer 128. 

By our law petit treaſon implies murder, and 
is the higheſt degree thereof: and it is ſaid that 
in petit treaſon two witneſſes are required to the 
indictment; but not to the trial of it, for it is 
not within the ſtatute 7 V. 3. c. 3. 2 Hawk. 
Pl. Cr. 258. 


Murder is a wilful and felonious killing of a 


man upon malice OE ſo as the party 


' wounded 


which 


wounded' or hurt die within a year and a day: 


and if one dies in that time, through diſorderly 
living, it ſhall be no excuſe, the wounds will be 


judged the principal cauſe of his death. 3 Inf. 
53. H. P. C. 55 
There are many ways 


eee 
AS 


1. Murder done out of malice ptepenſed. 
Foſs. Cr. Law 307. | 

2, Manſlaughter or killing without malice. 
Homicide or Killing juſtifiable and 

3. icide or killing juſtifiable and ex- 


1. In murder tis malice makes the crime; 
which is either expreſs, where it may be evi- 
dently proved there was former ill- will, and the 
killing is with a ſedate mind, and formed deſign 
of doing it; or it is implied by law, when one 
kills another ſuddenly, having nothing to defend 


himſelf, as going over a ſtile, and the like, He 


who doth a cruel and voluntary act, whereby 
death enſues, doth it of malice prepenſed and 


forethought, in the eſteem of the law: and if a 


pion in cool blood maliciouſly and deliberately 
ts another in ſuch a manner, beyond any ap- 
parent intent of chaſtiſement, that he dieth; it 
is murder by expreſs malice, So where a man 
executes his revenge, on a ſudden provocation, 
in ſuch a cruel manner, with a dangerous wea- 
pon, as ſhews a malicious intention to do miſ- 
chief, and death follows, tis malice expreſs from 
the nature of the fact. 3 Inf. 51. H. P. C. 
47 49. Kel, 64, 127. 


of committing this crime 
of murder; as by weapon, poiſon, 2 
Se. 
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If one lays poiſon to kill a certain perſon, and 


| 1 takes it, and dies;; or if having malice to 


5 7 es Or 3 at him, but miſſeth him 
ils another pe erſon; thele are murder: and 
9 poiſoning, na Ei: one killeth another with- 
1 provocation, malice is implied. If one re- 
olves to kill c next man be meets, and does 
Kill by it is marder, though he knew him not; 
' here malice pe againſt mankind. Where 
two perſons meet and fight on a precedent quar- 
and o e be or if a 8 n a ſud- 

arrel\appear x e 
And. ills angthers Nil be ma be 19 8 for when 
perſons fight p13 a former querre}, it Thall be 
ji eſumed to be out of-malice z * if two men 

| out in the morning and meet: and fight in 
the afternoon, if one of them be ki _ this | g 
murder ;. their after · meeting is of malice, | 
'two perſons bght a Duel, upon ſome. quarter 


.Cedent ; and one of them be a un, 
Fs 6 


578. 


I, 32. Rel. 2 
A. Er 81, 


UN A man being Profgked by . or efture, 


"makes a puſh. at a perſon before his ſword 1s 
drawn, and thereupon fight enſues, wherein he 


5 
ho made the aſſaule Kills che other, this wil 
"be. murder but if he had MR no puſh till the 


ther*s ſword: was drawn, it woult have been 
"only manflaughrer 1 in the perſon killing. And if 
one vpon a quarrel with another tell him that be 
will not ſtrike firſt, but will give ſuch. others 
pot of ale to ſtrike him, and t hereupon the Ni 
ſtrikes him, and he Kills the has he is gail 
of murder; this h £18 only a covert to his mali 
cious intention. « Ke. "9h a "op 6.48. 
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Where a perſon aſſaults another with malice; 


althoꝰ he be after wards driyen by the other to the - 


wall, and kill him there in his own defence, it 
is murder in reſpect of his firſt intent: but if the 


party rag fly to the wall, and being ſtill pur- 


| the other, it is only manſlaughter in 
his own defence. If two having malice fight, 

d the ſervant of one of them, not knowing of 
= malice, killeth the other, this is murder in 
the maſter, and but manſlaughter in the ſervant 
though when there is a conſpiracy to kill a man, 
but no malice againſt his ſervant, if the ſervant 
be ſlain, the malice 1 the maſter ſhall be 
conſtryed to extend to his ſervant, and killing the 
ſervant is murder. H. P. C. 47. Ke, 58, 129, 
Dyer 128. 
If two or more perſons come together to do 
any unlawful act, as to beat a perſon, rob a park, 
Sc. and one of them kills a man, it is murder in 


all that are preſent, aiding and afliſting, or that 


were ready to aid and aſſiſt: all will be ſaid co 
intend the murder, and ſuch perſons adjudged to 
be preſent that are in the ſame houſe, though in 
another room, or in the ſame park, though half 
a mile off: when perſons are doing an unlawful 
act, the law preſumes malice; and ſo it is if 
death happens, where ſeveral perſons intend only 
a breach of the peace, &c. 3 Ii. 56. Dall. 
344. Fel. 87, 116, 127. N 
In caſe any inagiſtrate or miniſter of juſtice is 
killed in the exechtion of his office; a ſheriff, 
conſtable or watchman in doing of their duty, 
or any other that comes ingid of the king's of- 
ficet ; and if a watchman be killed in ſtaying of 
night-walkers, it is ſaid go he murder: and here 


, aperſpn ſhall e by alledging that what 


he did was in a ſudden affray, Fc. Alſo where 


Gg 2 a bailiff 
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a bailiff is killed in executing a lawful warrant, it 


is murder; but if the bailiff doth that which is 
unwarrantable, as if he break open a door, or 
window of a houſe, &c. to make any arreſt in 
a civil caſe; and where he hath no authority, it 
is no murder to kill him. 3 inf. 51. Kel. 60, 


128. H. P. C. 46. Cro. Fac. 280. Cro. Car. 


372. Hawk. Pl. Cr. 84, 86. 
Killing a perſon endeavouring to part others 
fighting, though without any evil intention 
againſt him, is murder: and if one who ſees a 
murder committed, doth not his beſt endeavours 


to apprehend the murderer; or if where two are 


fighting and others looking on do not endea- 
vour to part them, if one is killed, the lookers 
on may be indifted and fined. © 5 Inft. 53. Ney 

4 | | | 
: 2. Manſlaughter is the unlawful killing a man, 
without any prepenſed malice z as when two per- 
ſons meet, and upon ſome ſudden falling out, the 
one kills the other. And this crime 1s felony, 
but for the firſt time admits of clergy. 

It muſt be on a ſudden quarrel, where the party 
gvilty doth not appear to be maſter of his tem- 
per; by talking calmly upon the quarrel, or after- 
wards in other diſcourſe, whereby the heat of 
blood may be preſumed to be cooled : therefore 
if two perſons meet rogether, and in ſtriving for 
the wall one of them kills the other, this is man- 
ſlaughter ; ſo it is, if upon a ſudden occaſion they 
had gone into the fields, and fought, and one had 
killed the other; for all is one continued act of 
paſſion, on the firſt ſudden occafion. Kel, 56. 
3 Inſt. 51,54. H. P. C. 438. 

In manſlaughter, the killing is to be upon an 
immediate falling out, or on juſt provocation; 


and as to provocations, no treſpaſs, breach of a + 


man's 
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man's word, or affront by words, &c, will be 
thought a juſt provocation to excuſe the killing 
of another; though if upon ill words, as calling 
another ſon of a whore, c. both the parties 
ſuddenly fight, and one of them kill the other, 
it will be but manſlaughter; being done in a 
ſent heat. And if one upon angry words a 
another, by pulling him by the noſe, and he 
that is aſſaulted draws his ſword, and immedi- 
ately kills the other party, this is only man- 
ſlaughter; for the peace was firſt broken by the 
party killed, and here an indignity was offered 
to the ſlayer, from whence he might apprehend 
that there might be ſome farcher deſign againſt 
him, If a man is taken in adultery with ano- 
ther perſon's wife, and the huſband preſently 
kills the adulterer; it is a juſt provocation, and 
makes it manſlaughter. Nel. 55, 131, 135. 
Hawk, Pl. Cr. 82. Ventr. 158. 

If it appears that one hath killed another, it 
ſhall be intended that he did it maliciouſly; un- 
leſs he can prove the contrary, that he did the fact 
upon juſt provocation, FM. Cr. Law 255. Andy. 
there is a manſlaughter puniſhable as murder by. 
the ſtatute 1 Fac. c. 8. which ordains, that if 
any perſon ſhall ſtab another, not having then a - 
weapon drawn, or not ſtriking firſt, ſo that he 
dies within fix months, although it were not of 
malice or forethought, it is felony without be- 
nefit of clergy : but this doth not extend to per- 

' ſons ſtabbing others by misfortune, &c. with 

no intent to commit manſlaughter z and the act 
relates to the party only that actually gave the 
ſtroke, or ſtabbed the other, and not to thoſe 

. who were aiding or abetting. H. P. C. 58, 266, 

H. H. P. C. 467. Hawk, Pl. Cr. 7757 4. Gilb. 
| Evid. 272. Al. 43, 44, 47. 2 Hl. H. P. C. 

| G 83 292. 
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292, Law Evid. 277. pl. 39. Kel. 33, 33. 
Bull. 87. V. Jones {Fog Faſt. c. Lau 
Diſc. 2. Chap. 6. p. 297. 7 Mod. 133. 2 Ld. 
Raym. 845. | "> 2M! T&F 

A blow given, or weapon drawn at any time 
during the quarrel, before the thruſt or ſtab, is 
within the words of the ſtatute z and drawing out 
a piſtol, and levying it at the party killing, or 
throwing a pot, bottle, &c. are within the equity 
of the words, having a weapon drawn : and the 
perſon ſtabbing muſt be ſpecially indicted upon 
the ſtatute, to be ouſted of clergy, ; though even 
then it is ſaid the jury may find manſlaughter ge- 
nerally, 3 Lev. 255, 266. 

If a man ſhoots off a gun in a city, or publick 
highway, which muſt endanger the life of ſome 
perſon, and one is killed, it is manſlaughter by 


the Common Law; and if a perſon throw a ſtone 


over a wall in a place where people often reſort, 
or at another in play, and kill any one, if it be 

done without an evil intention, it is manſlaugh- 
ter; if with an evil intention to hurt, murder. 
A man ſhoots at the tame fowl of another, which 
is an unlawful act, and kills a ſtander- by, it is 


murder: if he be ſhooting at wild fowl, hare, 


Sc. and not qualified to keep a gun or to kill 
game, 'tis manſlaughter ; and where he is qua- 


| lified to Keep a gun, it is only chancemedley. 


3 Inf. 56, 7. LEPC #75 476. 
3. There is a Homicide or killing juſtifiable ; 
as if a perſon attempt to commit murder, rob- 
bery, or other felony, a man or any of his ſer- 
vants, may lawfully kill him: and where one in 
poſſeſſion of a room in a publick bouſe, kills ano- 
ther who attempts to turn him out of it; the kil-⸗ 
ling the aſſailant hath, been held to be juſtifiable. 
Allo if a woman Kill a man attempting are en 
| er, 
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her, it is juſtifiable to do it. 2 I»; 316. I. 
P. C. 32. Ul. 3. Hawk. P. C. 88. 
Thoſe who are engaged in a riot, Sc. ſrand- 
ing in oppoſition to a juſtices command, or law- 
ful warrant, or if treſpaſſers in aforeſt or park, 
will not ſurrender, but defend themſelves; if a 
felon will not ſuffer himſelf to be arreſted, and 
refuſes to obey an arreſt on lawful warrant; or 
if a felon purſued upon hue and cry, flies for it; 
where a priſoner aſſaults thoſe that conduct him 
to gaol, or his gaoler in endeavouring to eſcape; 
or a perſon arreſted reſiſts the ſheriff, Oc. the 
killing theſe is juſtifiable : but this is underſtood 
when an offender on an arreſt cannot be taken 


without killing, &c. 3 Inſt. 56, 221. H. P. C. 


. Kol. 28. ; 
The Homicide, or killing excuſable, is where a 
man kills another meerly in his own defence; and 


this muſt be upon an unavoidable neceſſity, when 
it is called ſe defendendo, Here malice is not to 


be coloured under pretence of neceſſity, if it be, 


it is murder. 3 Inſt. 220. Bac. Max. 25. 
Trials for murder are to be in the county where 
this fact was committed, by the Common Law: 
though on an indictment being found againſt a 
perſon in the proper county; by ſpecial com- 
miſſion it may be heard and determined in any 
other county. And offenders for murder, and 
acceſſaries being indicted, may be arraigned at 
any time within the year, at the king's ſuit; 
and if the principal or acceſſary be acquit, yet 
the juſtices ſhall not ſuffer them to go at large, 
bar either remand them to priſon, or let them 
be bailed, until a year and a day be out, allowed 
for an appeal, Cro. Car. 247, 3 Infl. 27. 3 
H. 7. c. i. 1 


Gg4 And 


456 


Ok publick Offences. 


And an Appeal 
of the ſubject, brought by a 


male for the death of his anceſ or, or by a wife 


for the death of her huſband, Ec. Co. Lit. 287. 
2 Infi, 318. | ty” 


Felom il ctime committed with a fell, fierce 


er bitter mind; and was antiently every capital 
offence, perpetrated with an evil intention : for 


all capital crimes by the Common Law came 
generally under the title of felony. We now 


account any offence felony, that is in 
next petit treaſon; and this crime I ſhall reduce 
to the heads of, | 
1. Felony by the Common IL aw. - 
2. Larceny and felony in ſtealing goods, 
3. Felonies by ſtatutes. | 


1. Felony by the Common Law, is againſ: he 


life of a man; as murder, manſlaughter, Fe de | 


ſe, Se defendendo, &c. Againſt a man's goods, 


ſuch as larceny and robbery ; againſt his habi- 
tation, as burglary, arſon or houſe-burningz and 


againſt publick juſtice, as breach of priſon. Pi- 
racy, robbery or murder upon the ſea, are fe- 
lonies puniſhable by the Civil Law z and likewiſe 
by ſtatute: and felonies are ſaid to be of a 
lick or private nature; hurtful to the in 
general, or to ſome particular perſons. Co. Lit. 
391. 3 Inft. 15. ; 
Where perſons are to undergo judgment of 
life and member for any crime, it is felony, whe- 
ther the word Felony be mentioned or not. And 
of felonies in general, there are two forts 3 one 
which for the firſt offence is allowed clergy, and 


I of murder is always at the ſuit 
ty intereſted in 
the perſon killed; and may be had by the heir 
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another that is not; but clergy is granted where 
it is not expreſly taken away. by ſtatute: 'and oy 
ſtatute, all teluns are to have clergy, except for 
murder, burglary, robbery, horſe-ſtealing, &c. 
Rapes and ſtealing of women, Gc. Hawk, Pl. 
Cr. 107. 23 H. 8 c. 1. perpetuated by 32 H. 
3 c. 12. 1 Ed. 6. HAM 


"If perſon to whom goods are delivered, on 
1 pretended buying them, runs away with them, 
it is felony; and a gueſt ſtealing plate ſer before 
him at an inn, Ce. tis felony ; alſo perfons who 
- have the charge of things, may be. guilty of fe- 
lony: and the leaſt removing of a thing, in 
| common atrem _ of felouy, is felony, tho? it 
be not carried But things muſt not be of a 
baſe nature, or Fere Nature, as dogs, deer, 
hares, &c. rho? if theſe laſt are made tame, "ig 
felony to ſteal them; and fo it is of tu 


geeſe, poulcry, fiſh in a trunk or pond, Oc. if 
they are taken away. 3 Inſt. 398, 309, 310. 


7. Rm 275. 

A married woman cannot be guilty of ſelony 
in ſtealing the goods of her huſband ; bur if ſhe 
deliver p to an adulterer, and he receives 
them, it is felony in him: and if a ſeme covert 
commits felony againſt any one in company with 
her huſband, it ſhall be preſumed to be done 
his command, and ſhe ſhall be excuſed; t 
1 16. where the wiſe ſtcals goods alone. 

3 4 
Larceny is a ivare felony, againſt the 
of a man, — and in reſpect 
e the thing ſtolen, n grand 
5 is a 2 * A carrying away 
ee ar 2 
err the perſon, W 
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the houſe of the owner; and petit larceny is 


when the goods ſtolen do not exceed the value of 
12 d. K P. C. 69. | 1 28 


The difference between grand and petit lar 


ceny is only the value of the goods: and if two 


perſons ſteal goods to the value of 144: it is 
grand larceny in both; and in caſe one at diffe- 


rent times ſteals divers parcels of goods from the 


ſame perſon, which together exceed the value 
of 12 d. they may be put together in one indict. 
ment, and the offender found guilty of grand 
larceny; tho? this is very ſeldom done: but on 
the contrary, the jury ſometimes, where it is an 
offender's firſt offence, &c. find it ſpecially, as 
they may, that the $ are but 104. value; 
ſo as to be only petit larceny, though the offen- 


der be indicted for ſtealing things of the value 


of 30 or 40s. 3 Inſt. 109. H. P. C. 70. Heal 
Rep. 66. 1 e 
To make the crime of larceny, there muſt be 


a ſelonious taking, or an intent of ſtealing the 


thing, when it comes firſt to the hands of the 
offender, at the very time of the receiving. If 
a man hath poſſeſſion of goods once lawfully, 
though he afterwards carry them away with an 
ill intention, it is no larceny: where a taylor 
imbezils cloth delivered to him, to make a ſuit 
of clothes, c. it is no felony; nor is it where 


a a ſervant goes away with his maſter's goods deli- 


vered to him,  whiclv/is- only a breach of truſt, 


by reaſon of the delivery; (but by ſtatute they 


are to be under 405. value:) and if I lend a man 
a horſe to go to a certain place, and he goes 
there, and then rides away with the korſe, it is 
not larceny. 3 Int. 107. Dall. 367, 369. 5 
Rep. 13. H. P. C. 61. 1 
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Ok publick ' Offences. 
As in theſe cafes, there is a lawful. 
by the delivery of the goqds, that extenuates 
the offence; but if one intending to ſea} goods, 
gets poſſeſſion of them by cjectment, replevin, 
or ther proceſs at law unduly obtained, by falſe 


may commit larceny, by taking away his ows 
goods, in the hands of another z where the ow- 
ner delivers goods to a carrier, aud after wards ſe- 
cretly ſteals them from him, with an intent to 
charge him for them, Cc. becauſe the carrier 
had a ſpecial property for a time. 3 If. 108, 
bg, 110. Kel. 43, 44. Dull. 73. 
All felony includes in it treſpaſs, ſo that if 
the party offending be guilty of no treſpaſs in ta- 
king the goods, he cannot be guilty of _ 
U- 
toe | Aer in carrying n away. Howk: F. 
9. ; 
= 3. Felonies by bunt are very numme, 
be WI imbezilling armour to the value of 205, Ac- 
the low ledging bail in the name of another; bank- 
the WY Pts not ſurrendering or not diſcovering their 
r aates; ſtealing bonds, bills, notes, &c. 
ty, 7 with man or beaſt; burning of houſes 
das with corn, Cc. Deſtroying any — 


2 3-0 > & OOO 


Od 
py. 


th breaking into ſhops to deſtroy cloth in the loom; 
Ap paying away coin that is counterfeit z acknow- 
here edging deeds. inrolled in the name of anather ; 
ei. (22 fine in the name of another perſon; forgery 
rot, d decds,. — bond, Se, als of 28 
choquer otiery- orders, ſtamps, Wc. A 
— ſerſan helping another to goods: ſteſen cor re- 
goes and, and not apprehending the felon; malici - 


wlly cutting hap-binds on poles; ſtealing of 


ing to the value of 35. unlawful hunting in fo- 
Ky Sc. armed and 0 z 3 


oath, Cc. it is a felonious taking. And a man 


haries; houſe · robbery in the day time, and ta- 


459. 


a judgment in the name of another perſon; ſteal- 
1 — from houſes, or iron bars or rails fixed 
thereto or in gardens; and ſtealing linen from 
whitening · grounds of 105. value; maiming any 
one maliciouſly, ſo as to diſable any limb, &, 
Perſons marrying a ſecond huſband or wife, the 
firſt living; maliciouſly ſetting any mine, or pit 
of coal on fire; imbezilling munition, navi 
ſtores, ordinance, c. Pickpockets taking above 
424, from the perſon clam & ſecrete; ſetting oui 
or trading with pirates; poiſoning a perſon of 
malice; thoſe who receive, or relieve prieſtsand 
_ Jeſuits knowingly ; who attempt to kill, ot do 
ſtrike a privy counſellor in the execution of his 
office; rapes of women, and carnally knowing 
them under ten years of age; acknowledging of 
a recognizance or recovery, in the name of an- 
ther; rioters to the number of twelve, not di 
perſing within an hour after ion ; pe: 
ſons aſſaulting others with intent to rob on the 
highway; —— of churches or ſacrilege; ſei. 
vants purloining their maſters goods to the value 
of 404. Ships caſting away and eee 
ſoldiers departing from their colours, without | 
cence; and inliſting themſelves ſoldiers 
or others procuring it to go beyond fea to ſerve 
any foreign prince, without leave; perſons te- 
ceiving ſtolen goods from felons ; cutting out 
the Sc. of any perſon; wilfully or ma- 
liciouſly pulling down turnpikes; woollen cloth 
ſtolen from tenters in the night-time z women- 
| ſtealing, having lands or goods, or being bein 
apparent; woods, underwoods, maliciouſly bun- 
ing, Sc. All theſe and many other offences 
are made felony by ſtature, See Cay's diu. 
Ar 0 5 ; 
5 4 
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Df publick Offences. | 
Any convicted of felony or larceny, 
within the benefit of clergy, may be ordered by 
the court by whom convicted, to be tranſported 
to the plantations for ſeven years, inſtead of be- 
ing burnt in the hand or whipped; and for any 
felony excluded clergy, the offenders may be 
oned, and tranſported for fourteen years, 

t if any felon thus under tranſportation ſhall 
return before the end of the time limited, he 
ſhall ſuffer death; though the king may pardon 
0 tranſportation, c. Stat. 4 Ceo. (. 11. 6 
4. | 
Beſides this general power of tranſporting, the 
puniſhment of felony, is ſometimes . — 
made Tranſportation; as where three or more are 
aſſembled and armed, to be aſſiſting in running 


goods: perſons to the number of five, that in 


a riotous manner aſſemble, to beat or wound in- 
formers againſt diſtillers, and unlawful retailers 
of ſpirituous liquors: and hindering the expor- 
ting of corn, a ſecond offence, entering grana- 
ries, or boats, &c, and taking away or ſpoiling 
it, &c, ſuſpicion of ſtealing cloth or woollen 
goods, Fc, on — - — _ con- 
veying into iſguiſe for ing eſcape or 
aiding road ar ſtealing linen, &c. to 105. va- 
lue; vagrants eſcaping out of houſe of correc- 
tion; entring lead mines with intent to ſteal the 
lead; reſcuing body of a murderer from ſheriff 
or ſurgeon; ſolemnizing matrimony in other 
place than a church, or without banns ; buying 
or receiving lead, c. knowing it to be ſtolen 
or unlawfully come by, c. counterfeiting the 
franking of — So in ſeveral other caſes. 
IG 2. c. 35. 11 Geo. 2. c. 22 & 26, 
15 Ce 


9. 2. c. 27. 16 Geo. 2. c. 31. 18 Ces. 2, 


6.27, 17 Geo. 2. c. 5. J. 9. 24 Geo. —*7 iO. 
| . 28. 
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St publktt Offentes; 
28. 25 Geb. 2. . 40 37. 7 10. 26 Gu, 
5 29 Geo. 2. c. 38. 4 Ge. 3.6 


7. 
"Sf; felony there are Acceſſaries bebte or after 
the fact; before, whete one adviſes, abets ot 
cures the felony, but is abſent when dobe; after 
when a man receives, relieves, * parka Sc. Know. 
ior ahy one that hath committed feloby: and 


2 


ons DE Th thers with weapons; Andi 
felon a horſe,” for his journey 3 or telieving 
Bim With Woch 'Vituals, c. Wu make them 
acceſſary. Acceſſaries before the . J. in 2 
men. 1 10 Iobbety, but 
Pope 18 ta taken away mo 77 = le. C. Lit 57 


C. 218, 219. 23 Hl. 8. e. 1. 
Rite perfo Arreſt felobs 5 und every 
perfor 1 band © to bi an officer to take Hey 


bat one ought not to be taken up upon fi ro 
of faony, except there be probable 220 f 

ce ene e . Va a Yo cb 
priſdm for one fefony, the Juſticts of gacl- del. 
very may try hinrfor Another for which ke a 
not cotnthitted: and à felon refuſing, to plead, 
at put himſelf upon Hrs trial, hall be 2 to 
the penaner df eint fort & dure, and be preſſed 
60 Hearn; but if he ſtanes mute by the act of 
7 fr 1 of, Cc. 2 Haul. 


602, 603. Sat. Wim. 
1 22 2 Ei. 178. 


© "Blrlary is WARES man in f qt · time 
breikerh and emtereth ĩhto e bade of face 
to the intent to cmt felony, Whether the in- 
rention be executed or hot. In its natural Hgni- 
fication, it Is nothing but che robbing of 2 
houſe; but bur law reſtrains it to robbiog 
hoaſes by night, or breaking' in with an intent 

o 
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„co rob, or do ſome other felony: and thieflike 
0b. offence committed by day is called houſe- break 
„ing, to diſtinguiſh it from burglary. 4 Rep. 
tet * is an offence excluded the benefit of clergy ; 
0- oY but the houſe muſt. be a manſion-houſe, and the 
let, i out-buildings, as barns, ſtables, Oc. adjvining 
to it, tis burglary to break; tho? not a barn, Ec. 
nd at a diſtance; Where part of a houſe is divided 
ins ll from the. reſt, with a door of its own to the 
ns ftreer, it is manſion; but a chamber, wherein 
en any perſon, lodges as an inmate is not, in which 
eri if burglary þe committed, it muſt be laid in the 

manſion· houſe of him that let it. A chamber 
57 in an inn of court is manſion; becauſe every one 

there hath ſeveral property. 4 Rep. 40. H. 
er P. C. 82, Kel. 84. 3 Inſt. 63. Fat. Cr. Law 
ad There may be a burglary committed in a man- 
ſion- houſe, though all the family are abſent: and 
ifa man hath two houſes, and lives ſometimes in 
17 one. and ſometimes in the other; and the houſe 

he doth hot inhabit is broken in the night, it is 
al, burglary,” If a ſervant, draws the latch. of his 
maſter's chamber, to rob, &c. tis a breaking; 
and if he open a window for a thief to come in, 
it is burglary in the ſtranger, and robbery in the 
ſervant: if a perſon da not break a houſe, as if 
he be within and ſteal the goods, and then open 
the houſe on the inſide, and go out with the 
goods, this is burglary: ſo where one comes 
down a chimney to rob a houſe, Wc, Popb. 52. 
3 Inſt. 64. Kel. 682. H. P. C. 83. Faſt. Cr. 
Law 108, 109. Stra. 48 1. H. H. P. C. 562. 
Kel. 39, 67: Hut. 20, 33. 2 Stra. 88 1. See 
H. K. Bs 0 553 i | 


If 


L * 


- If th 
by night, Sc. and thereupon the owner 
1. door, and they enter and rob the houſe. this 


ket, the owner being within the ſame, is pu- 


therein; or breaki 


Ot 'piiblick Otentes. 
ieves pretend bufineſs to get into a houſe 


will be burglary. Where a thief breaks the 


glaſa of windows; makes a hole in the wall; or 
unlocks any door, c. to rob, it is a breaking 
the houſe: and not only ſetting a foot over the 
. threſhold, but putting a hand, hook or piſtol 
within the window or door, is an entry to make 


it burglary. - Though if a door, Sc. be open, 


or a hole made in the wall before, and the thief 


enters and ſteals, or draws out goods; this is 


not burglary by the Common Law. H. P. C. 


TY ' Kel. 42, 62. Fg. Cr. Law 10), 
10 TEA | * Fn, 


Robbery in a booth or tent in a fair or mir: 


niſhed as burglary : and by ſtatute, taking away 
goods 8 dwelling-houſe, any perſon being 
ng any ſhop, warehouſe, &. 
in the day-time, and taking goods of 5 5. value, 
no perſon being therein, is burglary :,alfo ſuch 
ſtealing privately, tho there be no breaking, in 


night or day, is excluded clergy. And a reward 


of 40 l. is given, for apprehending a burglar, and 
proſecuting him to conviction, &c. Stat. 5 U 


6 Edw.6.c.9. 3& 4W.& M. e. 9. perpe 


tuated by 6 @7 N. 3. e. 14. 10 11,3. 
c. 23. 8 Mod. 165. Foſt. Cr. Law 77. 3 


An. c. 31. 6 Geo, c. 23. 


Robbery is a felonious taking away of money 
or goods, of any value, from the perſon of an- 
other on the highway, in a violent manner, 
thereby putting him in fear: and this robbery 
on the highway is felony of death, * 


" bunt , * n 2 
* 1 * 1 
* 
* 
, 
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b Ok publick Dffences, _ 
ſum taken is under twelve-pence, or be but one 
penny. H. P. C. 73. Foft. Cr. Law 121. 
Were any thief bids the party deliver his 
money, c. either with or without weapon 
drawn, and he gives it him; or a perſon with 
ſword or piſtol in his hand demands my money, 
and afterwards prays me to give him alms, and 
I give it accordingly z or if a thief compels one 
by fear to ſwear that he will fetch him a ſum of 
money, which he doth, and the thief receives 
it: theſe are a taking, to make it robbery. 
And ſo when a thief takes the purſe of a perſon, 
-which in a fright he caſt into a buſh; and where 
à man .endeavouring to eſcape from a robber 
drops his hat, &c. which the highwayman takes 
up, it is a taking from the perſon: and in caſe 
a thief cuts a man's pocket, whereby his purſe 
falls to the ground, if he takes up the ſame, 
though he lets it fall again, it is robbery, 3 
Inſt. 60. Dali. 363. H. P. C., 73. 
. If a robber having taken a perſon's purſe, 
finding little in it, delivers it back with all the 


nious taking, becauſe he had ir in his poſſeſſion z 
and the continuance of his poſſeffion is not re- 
quired by law. A perſon who hath aſſaulted me, 
drives my cattle in my preſence out of my pa- 
ſure; or robs my ſervant of my Money or other 
thing before my face, he may be indicted as 
having taken ſuch things from my perſon; for 
when a ſervant is robbed, in the ſight of his ma- 
ſter, of his maſter's goods, it is adjodged a rob- 
bery of the maſter. Not only the taking away 
a horſe. which a man is actually riding, is rob- 
bery ; but if the horſe be ſtanding by him, and 
aken.againſt his will, it is in law a taking from 
he perſon; and a claint of property, without 
colour 


money to the party; tis notwithſtanding a felo- 
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colour for it, will not excuſe it: but if one leaves 
his horſe tied, and ſteps aſide; or if a carrier fol- 
lows his horſes at a diſtance, and they are taken 
away, this is not ſuch a taking to be robbery, 

Inſt. 69. S. P. C. 27. Dall. 364. Puli. 
128. Shies 156. | 
All that are in company to commit a robbery 
are principals, and eſſecmed to take away, tho 
one only doth it, in reſpect to that encourage- 
ment which they give one to another; and if 
one of the gang rides from the reſt, and robs 
another perſon not intended in the fame high- 
way, without their knowledge and conſent, out 
of their yiew, and returns to them afterwards, 
all are guilty of the robbery. He, who appre- 
hends and proſecutes a robber on the highway 
to conyiction, ſhall receive of the ſheriff of the 
county where the robbery was done 407. (pro- 
ducing the certificate of the judge before whom 
the offender was convicted) with his horſe, fur- 
niture, arms, Sc. And if any perſon out of 
priſon, having committed any robbery, diſco- 
vers two or more robbers, ſo as they are con- 
victed, he ſhall be intitled to a pardon. Crompt, 
34. H. P. C. 72. Kat. 1W. 9AM. c. 8. 


* 
© 


9 

The hundred where a robbery is committed 
on the highway is chargeable and anſwerable 
for it, if done in the day-time of any day, ex- 
cept * Sunday; but notice muſt be immediately 
given of it to ſome of the inhabitants of the vil- 
lage near the place, to the intent they may make 
Hue and Cry, to apprehend the robbers; and if 
any of the robbers are taken within forty days 


gn. 406. Cam. Rep. 346. 


* = 
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and conviched, "the hundred Mall be excuſed; if 

not, the party robbed is to make oach before a 

Juſtice of * of the county, of the time ahd 
the 


place of the robbery, and of what he was rob- 
bed, and that he knew none 'of the robbers 
and then in twenty days he Cay bring his a@ion 
againſt the hundred, by original wrir, Sc. Stat. 
27 Eliz. c. 13. Cro. Car, 37, 41, 211, 379. 
3 Salt. 184. 2 Stra. 1247. 1 
Proceſs is to be ſerved on the high conſtable 
of the hundred, &c. and the party robbed, in 
twenty days to give publick notice in the Ga- 
zette, defcribing the robber, and circumſtances 
of che robbery ; and no hundred ſhall be charged, 


if any of the robbers are apprehended in forty _ 


days after ſuch notice given; alſo a reward o 
10 J. ſhall be paid by the hundred for taking ny 
robber on the highway. 8 Geo. 2. c. 16. 


Stra. 1170, not to receive above 200 l. Stat, 22 


Geo. 2. c. 24. | 1 
Perſons who with offenſive weapons aſſault, 
or in a forcible manner demand money, &c. of 
any perſon with an intent to commit robbery 
ſhall be guilty of felony, and be tranſported fo 
ſeven years, by the ſtatute 7 Geo. 2. c. 21. 


4 


Rape is an unlawful and carnal knowledge of 

a woman, by force and againſt her will: a ra- 
viſhment of che body, and violent deflowering 
her, which is felony by the common and ſta- 
tate law, There muſt be penetration and emiſ- 
ſion, to make this crime ; otherwiſe an attempt 
to raviſh a woman, though it be never ſo out- 
ragious, will be an aſſault only. Co. Lit. 124. 
In rapes, it is no excuſe or mitigation of the 
crime, that the woman at laſt yielded to the 
violence, and conſented either aſter the Fact or 
H h 2 - before, 


i 
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before, if ſuch her conſent was forced by fear of 


death, or of impriſonment; or that ſhe was a 
common ſtrumpet, for ſhe is ſtill under the pro- 
tection of the law, and may be forced: but it 
is ſaid by ſome to be evidence of a woman's 
conſent, that ſhe was a common whore. And 
it is a ſtrong preſumption againſt a woman, that 
ſhe made no complaint in a reaſonable time af- 
ter the fact; if ſhe conceals it for any long time, 
it may argue a conſent. Co. Lit. 123. H. P. C. 
117. Hawk. P. C. 108. 3 Nel. Abr. 45. H. 
H. P. C. 633. 5 Read. Stat. Law 49. 

It was formerly adjudged not to be rape to 
force a woman, who conceived at the time; be- 
cauſe if ſhe had not conſented, ſhe could not con- 
ceive: though this opinion hath been ſince que- 
ſtioned, by reaſon the previous violence is no 
way extenuated by ſuch a ſubſequent conſent. 
And it was a queſtion before 18 Eliz. c. 7. Whe- 
ther a rape could be committed on a child of the 
age of ſix or ſeven years? by that ſtatute who- 
ſoever ſhall carnally know and abuſe any woman 
child under the age of ten years, he ſhall ſuffer 
as a felon, without benefit of clergy, and here 


it is not material whether ſuch child conſented, 


or were forced, but-it muſt be proved that the 
offender entered her. body, Sc. 2 Inſt. 190. 
Delt. 393. | | 

Tho' a woman raviſhed may proſecute, and 
be a witneſs in her own cauſe; yet a woman's 
politive oath of a rape, . without concurring cit- 
cumſtances, is ſeldom credited: if a man can 
prove himſelf to be in another place, or in other 
company, at the time ſhe charges him with com- 
mitting the fact, his will invalidate her oath : 
ſo if ſhe is wrong, in the deſcription of the place 


' Where done, or {wears the fact to be commitied 
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Ok publick Offences, 
in ſuch place, to which it was impoſſible the 
man could have acceſs at that time; as if the 
room was then locked up, and the key in the 
keeping of another perſon, c. 3 Rep. 37. 


Dali. 107. + 


The aiders and abettors in committing a rape | 
may be indicted as principal felons, whether men. 
or women: and there is an Appeal of rape, which 


a feme covert may bring without her huſband. 
If a woman raviſhed afterwards conſents to it, 


her huſband, if ſhe have any, or a father, or 
next of kin, there being, no huſband, may pro- 


ſecute this appeal; alſo the criminal in ſuch caſe, 


may be attainted at the ſuit of the king: and if 
a woman conſent after, ſhe is diſabled to chal- 
lenge any inheritance, dower, Sc. 6 R. 2. c. 


6. 3 Inſt. 30, 131. 


Sodomy, or buggery, is a carnal knowledge of | 


the body of a man or beaſt, againſt the order of 


nature: and it may be committed by a man with 
man, which is the common crime; or by man 


with woman; or a man, or woman, with a beaſt, 
3 Inſt. 58. 6 7.4 
This fin againſt God, nature and Jaw, it is 


£ 


ſaid, was in ancient time puniſhed with burn- 
ing; though others ſay with burying alive: but 


at this day it is felony excluded clergy z and pu- 
niſhed as other felonies. It is felony both in the 
agent, and: patient conſenting, unleſs the perſon 


on whom committed be within the age of diſ- 
cretion ; and then *cis felony in the agent only, 


not him: and he that doth the act is not only a 
principal, but thoſe that are preſent aiding and 
abetting him are principals. 12 Rep. 36. H. 


P. C. 117. 25 H. 8. c. 6. perpetuated by 5 


El. c. 17. H. H. P. C. 650. FE 
Hh 3 me 
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Some kind of penetration and emiſſion muſt 
be proved, in acts of ſodomy, but any the leaſt 
dane is ſufficient. | Sce Forieſc. Rep, 91. 


Forgery by the Conia Law is a fraudulent 
making or altering of a deed or writing, to the 
prejudice of another man's ri ht, whether it be 
matter of record, -or any t writing, deed, 
or will. 3 Inf. 169. | 

Where one makes a falſe deed; or if he makes 

any fraudulent alteration of a trye deed, in a 755 
— 7 part of it; if he alters a bond, Ge. for 
500 l. expreſſed in figures, to 5000]. by adding. 


a new cy pher, theſe are 1 4 ſo it is if a man 


finding another's name at the bottom of a letter, 
at a conſiderable diſtance from the other writing, 


cauſes the letter to be cut off, and a peru re- 


leaſe to be written above the name, And 
where one being directed to draw up a bill for 
ſick perſon, inſerts ſome legacies therein alley 
of his own head; or if he omits a bequeſt to a 
certain perſon, which cauſes a material alteration 
in the limitation of an eſtate to another, it will 
be forgery by the Common Law. Hawk. P.C. 
158, 183. Ney 118. Moor 760. 

A perſon knowingly falfifcs the date of a ſe- 
cond vonveyance, which he had no power to 
make, in order to decive a purchaſer, &c, he is 
ſaid to be guilty of forgery: and if a feoffment 
be made of land, and livery and ſeiſin is not 
indorſed when the deed is delivered, and after- 
wards, on ſelling the land for a valuable conſide- 
ration to another, livery is indorſed upon the firſt 
deed ; this hath been adjudged forgery both in 
the feoffor and feoffee, being done in deceit of 
an honeſt purchaſer: but there can be no forgery, 
where none can be e the act but 1 

perſon 


2 — — — * . r 
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puke on 9 Inf. me Hawk. P. C. 
Moor 665. Salk. 37. Ld. Raym. 540. 

ry ſtature; if any pion fat fly forge or 
make, or cauſe to be orged, or aſſent to the for- 
ging of any deed, or writing ſealed, or will, Ce. 
to the intent ha the freehold and inberitunc of 
lands may be' defeated” or charged, or the title 


troubled, & c. or ſhall publiſh or give ſuch forged” | 


writing in evidence as true, wing of che for- 
gery; and ſhal} be convicted thereof, by acłion 
on this ſtatute, or by bill, c. he ſhall pay on- 
ble coſts and damages to the party grieved, he | 
on the pillory, and have bod þ his, cars cut off 
his noſtrils lit z and ſhall forfeic to the king the 
iſſues and - 

rpetual iſonment, Ce. And if any one 
ſnall forge — make any leaſe for years of 
lands, or a grant of an annuity, an ovligation, 
acquictance, releaſe, or other diſcharge of any 
debt or perſonal demand; or publiſh, or give in 


evidence the ſame knowingly, he ſhall pay to the 
injured double coſts atid damages, ſtand in 


Party! 

the pillory, and loſe one of his ears, and be im- 
priſoned for a year. And the ſecond” offence is 
felony, without benefit of clergy. Sit. 5 Eliz. 


c. 14. 2876. 90 f. Barnard I. B. 168. Fitz 
gib. 57: 


The forgery of a deed of gift of chattels is 
not within the words of this ſtatute: and for- 
ging an aſſignment of a leaſe is not within the 
act, becauſe it doth not charge the lands, but 
only transfers an intereſt which was in being bes 
fore. The king may pardon the corporal pu- 


niſpment of this offence; but the plaintiff cannot 
releaſe it: if he teleaſes the judgment, &c, it ſhall- 


only diſcharge the coſts and damages; and the 
judges hall proceed to Ar upon _— 


profits of his lands during life, ſuffer 


45t 
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due of the pains, and award execution on the 
ſame. But in a very extraordinaty caſe, a forgery 
hath been compounded; and the defendant diſ- 
charged on paying a fine. 3 Leon. 170. 5 Rep. 
50. 3 Sakk, 172 
Forging or counterfeiting any deed, will, bond, 


: note acquittance, &c. for money, or uttering 


bliſhing as true, knowing them to be falſe, 

elony (for every offence) excluded clergy : but 
By attainder not to make corruption of blood, 
Sc. by ſtatute 2 Ges. 2. c. 25. perpetuated by 
9 Geo. 2. c. 18. e 3.0% e (yi 
Low 116. | e 


Perjury is a crime e e os ill and, 
falſe ſwearing, in any judicial proccedings, in 


what is material to the Iſſue or cauſe in ſtion, 
by a man's own act, or the an of others. 


3 Inſt. 194. 


To make an offence. perjury, it muſt. be midi 
ful and deliberate, and not committted through 
ſurprize, inadvertency or miſtake, of the que- 


ſtion ; and the depoſition is to be direct and 


abſolute, for nothing which the party offers upon 
his belief is aſſignable, for perjury: it muſt be 
falſe in bee words or intention; and if one 

what he (wears, it is a falſe oath in 


knows 
him, ſo that a Perſon may ſwear the truth, and 


yet be perjured. 3 Inſt, 167, 266. 2 Roll. 


Ar. 77. 
Where an oath is taken before a perſon that 
hath no authority to give it; or when a court 


| - hath not power 10 hold plea of the cauſe ; there 


perjury cannot be committed; and if an oath be 


given by him who hath lawful authority, if it be 
not in a judicial proceeding, but in a private al- 


fair, it is not puniſhable as perjury, The for- 


8 ſwearing 
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ſwearing muſt be in ſomething material to tlie 
jſſue; and therefore if what a witneſs ſwears be 
not of any conſequence in deciding the cauſe, it 
may not be puniſhed as perjury : but if a falſe 
oath be given by a man, attended with ſuch cir- 
cumſtances, that the jury are thereby induced in 
the giving of a verdict, he may be guilty of per- 
jury. 3 Inſt: 164. 4 Inſt. 278. Rol. Abr. 41, 78. 

A perſon may be indicted at Common Law for 
a falſe affidavit taken before a maſter in chan- 
cery; but not on the ſtatute, becauſe this is not 
perjury in a matter relating to the proof of what 
is in iſſue: perjury by the Common Law may be 
in an immaterial thing, in an anſwer in chan- 
cery; but if one ſwear falſe to an interrogatory, 


in a thing not materially charged therein, it is 


not perjury. The ſtatute made againſt perjury 
extends to no other perſons than witneſſes; but 
perſons perjuring themſelves in their anſwers in 
Chancery, or-in the Exchequer, or by ſwearing 
the peace againſt another, &e. may be puniſhed 
for the perjury or ſubornation thereof at the Com- 


mon Law; by fine, impriſonment, pillory, &c. 


Bulſt. 322. Sid. 274. 3 Inſt. 66. 


By the ſtatute, perſons committing wilful and 
corrupt perjury, in any cauſe depending concern- 


ing lands or goods, Cc. in any of the courts of 
record, ſhall forfeit 20/7. and be impriſoned fix 
months; and their oath ſhall not be received in 
any court of record, until the judgment is re- 


verſed; and if the offenders have not Goods or 
chattels to pay the forfeiture, they ſhall be ſet on 


the pillory in ſome market-place, and have both 
their ears nailed thereto: and for unlawful and 
corrupt procuring and ſuborning a witneſs to give 
falſe teſtimony in any court of record, c. the 


ofiender ſhall forfeit 40 J. and if he be not worth © 


that, 
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that, he ſhall. ſuffer ſix months impriſonment, 
and ſtand in the pillory in ſome open market near 
the place where the offence was committed; and 
ſhall nor be received as a witneſs, till ſuch judg 
ment be reverſed : but in caſe the judgment is 
reverſed, the party grieved: ſhall recover damaggs 
againſt, the proſecutor, in action on the caſe, (9, 
5; El. c. g. perpetuated by 29 El. c. 21 Jac, 
c. 28. 8. _ | bete tor 
It has been adjudged, that if a man be con- 
victed of perjury at Common Law, a pardon will 
reſtore the party to his teſtimony; but not in a 
conviction on the ſtatute, for there he muſt re- 
verſe the judgment before he can be reſtored, and 
diſability is part of the judgment. Perjury, or 
ſubornation, in proceedings on an indictment, is 
not within the ſtatute, which mentions only ſuits, 
by writ, plaint, &c., Though where a witneſs for 
the king ſwears falſly, he may be indicted at the 
Common Law; and it is not material whether the 
oath were at all credited, or the party be any 
way grie ved by it, or not; as this is not a proſecu- 
tion grounded on the damage of che party, but 
on the abuſe of publick Juſtice, And-if a per- 
ſon procure another to take a falſe oath amounting 
to-perjury,. but he doth not take it, though the 
perſon. who ineited him is not guiliy of ſuborna- 
tion of perjury, he is puniſhable by fine. 2 Sak. 
513. 3 Inſt, 164. 3 Lion. 230. 1 
I be court, before whom any perſon is convic- 
ted of wilful perjury or ſubornation, beſides the 
puniſhment already inflicted by law, ſhall order 
the offender to be ſent to the houſe of correction 
for ſeven years, there to be kept to hard labour, 
or to be tranſported for the like term as felons, 
by Stat. 2 Geo, 2. c. 25, perpetuated by 9 Geo. 2. 
c. 18. 

| The 


Of 


"a ' " 
A. 


The puniſhments and forfeitures of crimi- 
nals are. as fallow, vis. © 


Puniſhment 
for bigh 
treaſon. 


| 


A. 


[Fa peer commit treaſon he ſhall 
Þ E beonly beheaded, which is part 

of the, judgment, and; the king 
commonly pardons the reſt. The 


judgment in all caſes of high trea- 
ſon, (except for counterfeiting the 
coin) is that the offender ſhall be 
drawn on a hurdle or ſledge to the 
place of:execution, and there be 
hang d by the neck, to be cut down 


alive, his privy. members cut off, 
his bowels ript up, taken out and 


burnt before his face, his head ſe- 
vered from his body, and his body 
divided into four quarters, which 


Puniſhment 
in petit 
treaſon, 


are to be diſpoſed: of as the king 


hall think fit. 
'- Fox counterfeiting the cain, 


the offender is to be drawn and 
hang d: and the judgment in pe- 
tit treaſon is for a man to be 


drawn and hang' ds and for a 


{ woman to be drawn and burnt. 


A. 


The criminal fon treaſon hall - 


forfeit all his lands; tenements and 


thetime of the treaſon committed, 


or afterwards, the right of others 
ſaved ; and all his goods and chat- 


time of the conviction. Alſo his 
blood ſhall be corrupted, on at- 
| tainder, and his children be in- 


Lof his anceſtors, 


| capable to inherit co him or any 


Puniſh- 


hereditaments, which he had at 


tels ſhall be forfeited from the 


996 
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For murder, felony and larce- 

[= et 12 d. a 2 or own 

. is to be hanged by the neck till 

Fn 1 dead; and 5 ot Mare caſes; 

pn” felony where a barbarous murder is com- 

| lo the body of the offender 


is uſually hanged in chains. And 


-ſee now Stat. 25 Geo. 2. c. 37. 
In caſe of murder, burglary, 


| offenders ſhall ſuffer death, they 
I | ſhall forfeit all their lands in fee- 
Enos and goods and 5 7 
Ts The' king ſhall have s of fe- 
Forſeiture. lons, 1 ear, day 4 gore in 
|  q their lands; which afterwards 
| | eſcheat to the lord of the manor 
of whom held: for ſtandipg mute 
in caſes. of felony, goods and 
| chattels are forfeited. 
Puniſhment For . manſlaughter, where the 
of man- E is admitted to his clergy, 
OR: | jo ſhall be burnt in the hand. 
In manſlaughter, chancemed- 
ä ley, and /e defendendo, an offen- 
Forfeiture, J der forfeits his goods and chat- 
tels; but in the two laſt he has 
a pardon of courſe. 


Puniſhment . Here the puniſhment is whip- 


of petit lar- 


ping, or tranſportation for ſeven 
ceny, &c. 


years, c. 


And in petit larceny, goods are | 
Forfeiture, Yared ſo alſo for flight in fe- 


lony, &c, 


Pro- 


| robbery, and all felonies for which 


.. i co et —% os Se. ͤ [. ᷑—— aa. . mg as” At. ei. fo. oi 5 $9 I 
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Proceedings on an indicment of murder at 
the aſſizes. | 


Indictment and conviction of murder. 


Warwickſhire, E it remembered, that at the g Hon of 
to wit. ſeſſions of Oyer and Ter- Oyer and 

miner of the lord the King, holden at Warwick, Terminer. 

in and for the ſaid county, on Friday the twelfth 

day of March in the fourth year of the reign 

of the lord George the Third, now King of Great 

Britain, before William lord Mansfield chief ju- 

ſtice of the ſaid lord the King himſelf, Sir Henry 

Gould, knight, one of the juſtices of the ſaid lord 

the King of the bench, and others their fellows; 

juſtices of the ſaid lord the King, aſſigned by 

letters patent of the ſaid lord the King, under Commiſſion of 

the great ſeal of Great Britain, made to them 

the aforeſaid juſtices and others, and any two or 

more of them, (whereof one of them the ſaid 

William lord Mansfield and Sir Henry Gould, 

among others in the ſaid letters patent named, 

the ſaid lord the King would ſhould be one) to in- 


quire fully by the oath of good and lawful men 


of the county aforeſaid, by whom the truth of 
the matter might be the better known (and 
by other ways, methods and means, whereby 
they might the better know, or be able, as 
well within liberties as withour,) the truth of all 
treaſons, miſpriſions of treaſons, inſurrections, 
rebellions, murders, felonies, manſlaughter, kil- 
lings, burglaries, rapes of women, and other 
miſdeeds, offences and injuries whatſover, and 
allo the acceſſaries of the ſame, within the 
county aforeſaid, as well within liberties as 


2 without - 


Oyer and 


of the peace. 
Grand jury. 


— 


Indictment. 8 
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without, by whomſoever and howſoever done, 


had, perpetrated and committed, and by whom, 


to whom, when, how, and in what manner; 
and of other articles and offences in the ſaid let- 
ters patent of the ſaid lord the King, ſpecified, 
the premifles and every and each of them 
howſoever concerning; and to hear and deter- 


Terminer, and mine the ſaid treaſoms and other the premiſ- 


ſes, according to the law and cuſtom of the 
realm of England; and alſo keepers of the peace, 
and juſtices of the ſaid ford the king, affigred 
to hear and determine divers felonies, treſpaſſes, 
and other miſdemeanors committed within the 
county aforeſaid; by the Cath of Sir Janes 
Thompſon, baronet, Charles Roper, Merry Dawes, 
Peter Wilſon, Samut! Rogers, Jobn Ditwfon, 
James Philips, Jobn Mayo, Richard Suvagt, 
William Bell, Fames Morris, Laturence Hall, 
and Charles Carter, eſquires, good and lawful 
men of the county aforelaid, impanelled, ſworn 
and charged to inquire for the faid lord the King 
and for the body of the ſaid county, it is pre- 
ſented, That Peter Hunt, late of Birmingham, in 
the ſaid county, gent. not having God before 
his eyes, but being moved and ſeduted by the 
inſtigation of the devil, on the fifth day of 


March in the ſaid fourth year of the reign of 


the ſaid lord the King, at Birmingham aforeſaid, 
with force and arms, in and upon one Samuel 
Collins, in the peace of God, and of the ſaid lord 
the King, then and there being, feloniouſly, wil- 
fully, and of his malice aforethoughr, did make 
an aſſault; and that the ſaid Peter Hunt, with 
a certain drawn ſword of the value of five ſhil- 
lings, which he the ſaid Peter Hunt in his right 
hand then and there had and held, the faid Sa- 
muel Collins in and upon the left fide of 5 

1 | y 
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belly of him the ſaid Samuel Collins then and 
there feloniouſly, wilfully, and of his malice 
aforethought did ſtrike and thruſt; giving unto 
the ſaid Samuel Collins then and there with the 
ſword aforeſaid, in and upon the left (ide of the 
belly of him the faid Samuel Collins, one mortal 
wound of the breadth of one inch, and the depth 
of nine inches; of which ſaid mortal wound he 
the ſaid Samuel Collins then and there inſtantly 
died: and fo the ſaid Peter Hunt him the ſaid 
Samuel Collins on the aforeſaid fifth day of 
March in the year aforeſaid, at Birmingham 
aforeſaid, in the county aforeſaid, in manner 
and form aforeſaid, feloniouſly, wilfully and of 
his malice aforethqught, did kill and murder, 
againſt the peace of the ſaid lord the now King, 


his crown and dignity. Whereupon the ſheriff Capias. 


of the county aforeſaid is commanded, that he 
omit not for any liberty in his bailiwick, but 
that he take the ſaid Peter Hunt, if he may be 
found in his bailiwick, and him ſafely keep, to 
anſwer to the felony and murder whereof he 


ſtands indicted. Which ſaid indict ment the ſaid Seſſion of gaol | 
juſtices of the lord the King above-named after- delivery. 


wards, to wit, at the delivery of the gaol of the 
ſaid lord the King, holden at Warwick in and 
for the county aloreſaid, on Monday the ſixth 
day of Auguſt in the fourth year of the reign of 
the ſaid lord the King, before George Perrott, 
eſquire, one of the barons of the exchequer of 
the ſaid lord the King, Sir Foſeph Yates, knight, 
one of the juſtices ot the ſaid lord the King al- 
ſigned to hold pleas before the King himſelf, and 
others their fellows, juſtices of the ſaid lord the 
King, aſſigned to deliver his ſaid gaol of the 
county aforeſaid, of the priſoners therein being, 
by their proper hands to deliver here in court of 


record 


480 
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afterwards, to wit, at the ſame delivery of the 


gaol of the ſaid lord the King of his county 


aforeſaid, on the ſaid Monday the ſixth day of 
Auguſt in the ſaid fourth year of the reign of 


the ſaid lord the Kiog, before the ſaid juſtices 
of the lord the King laſt above named, and 


others their fellows aforeſaid ; here cometh the 
ſaid Peter Hunt, under the cuſtody of V/. 
B. eſquire, ſheriff of the county aforeſaid, 
(in whoſe cuſtody is the gaol of the county 
- aforeſaid, for the cauſe aforeſaid, he had been 


before committed) being brought to the bar by 
the ſaid ſheriff, to whom he is here alſo com- 
mitted; and forthwith being demanded of the 
premiſſes aforeſaid above charged upon him how 


| he will acquit himſelf thereof, he faith, that 
he is not guilty thereof; and thereof for good 


and evil he puts himſelf upon the country: 
Theretore let a jury thereupon here immediately 
come before the ſaid juſtices of the lord the 
King laſt above named, and others their fel- 
lows aforeſaid, by whom the truth of the mat- 
ter may be the better known, and who have no 


- affinity to the ſaid Peter Hunt, to recognize 


upon their oath, whether the ſaid Peter Hunt 
be guilty of the premiſſes in the indictment 
aforeſaid above ſpecified, or not guiliy.' And 
the jurors of the ſaid jury by the ſaid ſheriff 


for this purpoſe impanelled and returned, to 


wit, David Williams, John Smith, Thomas 
Horne, Charles Nokes, Richard May, Waller 
Duke, Matthew Lyon, James White, William 
Bates, Oliver Green, Bartholomew Najþ and 
Flenry Long, being called, come; who being 
elected, tried and ſworn, to ſpeak the truth 4 

„ 4:2 (6; 
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'the premiſſes, their oath ſay, that the faid © 
Pete Hunt is —— of the feloap and murder 8 1 
aforeſaid, on him above charged in the form 7 * Münder. 
aforeſaid, as by the indictment aforeſaid is above | 
ſuppoſed againſt him; and that rhe ſaid Peter 
Hunt at the time of cotnmitting the ſaid felony 
and murder, or at any time fince, had no goods 


or chattels, lands or tenements, to the know- 


ledge of the ſaid jurors; and upon this it is de- 

manded of him, if he hath or knoweth any 

thing to ſay, wherefore the ſaid juſtices ought 

not upon the premiſſes to proceed to judgment 

and execution of him: who nothing further 

faith, unleſs as he before had faid : therefore Judgment of 
it is conſidered by the ſaid juſtices here, that death. 

the ſaid Peter Hunt be hanged by the neck till 

he be dead. Black. Anal. 186, | 


Convittion of manſlaughter. 


——— upon their oath, that the ſaid Peter Verdi, not 
Hunt is not guilty of the murder aforeſaid, gvilty — — 
above charged upon him; but that the ſaid 4er 8u 
Peter is guilty of ho felonious ſlaying of the * 
aforeſaid Samuel! Collins ; and that he had no 
or chattels, lands or tenements, ar the 
time of the felony and manſlaughter aforeſaid, 
or ever afterwards to their knowledge. And 
immediately it is demanded of the ſaid Peter, 
if he hath or knoweth any thing to ſay, where- 
fore the juſtices here ought not upon the pre- 
miſſes to proceed to judgment and execution 
of him: who ſaith that he is a clerk, and | 
E che benefit of clergy to be allowed Clergypnyed. 
im in this behalf: 2 it is conſidered by 
i the 
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